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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8020 


MIDDLESBORO LIQUOR & WINE CO., INC., Petitioner 


STEWART BERKSHIRE, DEPUTY COMMISSIONER 
OF THE BUREAU OF INTERNAL REVENUE, IN 
CHARGE OF THE ALCOHOL TAX UNIT, TREA¬ 
SURY DEPARTMENT, Respondent. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This appeal is to review an order of the respondent dated 
June 26,1941, annulling petitioner’s wholesaler’s basic per¬ 
mit No. PDW-9867, and respondent’s order of August 16, 
1941, affirming his annulment order, which permit had been 
granted to petitioner July 14, 1937, by the Administrator, 
Federal Alcohol Administration, pursuant to an application 
dated February 4, 1936, under the Federal Alcohol Admin¬ 
istration Act and Regulations. 




2 


The order instituting proceedings for annulment was filed 
by W. S. Alexander, Administrator, Federal Alcohol Ad¬ 
ministration on March 27, 1940, and charged, in substance, 
that the permit was procured through fraud, misrepresenta¬ 
tion, or concealment of material fact, and should be annulled 
under the provisions of Sec. 4(e)(3) of the Federal Alcohol 
Administration Act. (Petitioner’s App. 1-5) 

After the annulment proceeding was instituted and hear¬ 
ings begun, the Federal Alcohol Administration and offices 
of members and Administrator thereof were abolished and 
their functions directed to be administered under supervi¬ 
sion of the Secretary of the Treasury, through the Bureau 
of Internal Revenue, by Reorganization Plan No. Ill, Sec. 2, 
effective June 30, 1940, set out in note under Sec. 133(t) of 
Title 5 of U. S. C. A.; and by virtue of and pursuant to Sec. 
171.4(a) of Title 26 of the Code of Federal Regulations 
(T. D. 4974, 5 F. R. 2212), the functions of the former Fed¬ 
eral Alcohol Administration were placed in charge of re¬ 
spondent, by order of the Secretary of the Treasury; and 
the annulment proceeding was thereafter conducted by and 
under the direction of respondent. 

After further hearings, respondent, on the 26th day of 
June, 1941, ordered that the permit be annulled (Petition¬ 
er’s App. 63, 64); and under date of August 16,1941, respon¬ 
dent affirmed his order. (Petitioner’s App. 72) 

Section (h) of the Federal Alcohol Administration Act of 
August 29, 1935, c. 814 (49 Stat. 978) U. S. C. A., Title 27, 
Sec. 4, provides for appeal to this Court within sixty days 
after the entry of the annulment order. 

Petition for Review was filed in this Court August 25, 
1941. (Petitioner’s App. 72) 

STATEMENT OF CASE. 

Petitioner filed its application for basic permit on Febru¬ 
ary 4,1936. (Petitioner’s App. 16-26) Investigations were 
made by the Federal Alcohol Administration and a notice of 
contemplated denial was issued June 9, 1936. (Petitioner’s 
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App. 150, 151) Petitioner requested a hearing, which was 
granted and held on August 27, 1936, at Middlesboro, Ken¬ 
tucky, W. H. Jacobs, hearing officer. (Petitioner’s App. 
151-165) Subsequent to this hearing, additional investiga¬ 
tions were made and reports filed and, thereafter, on Decem¬ 
ber 29,1936, W. H. Jacobs filed his report recommending the 
issuance of the permit. (Petitioner’s App. 155-165) Sub¬ 
sequent to the filing of Jacob’s report, additional investiga¬ 
tions, reports and recommendations were made and filed in 
the record and, finally, on July 14, 1937, petitioner was is¬ 
sued basic permit No. PDW-9867 (approximately eighteen 
months after the application was filed). (Petitioner’s App. 
166) Petitioner continued in business without interruption, 
suspension, or any charge being made by the Federal Alco¬ 
hol Administration, until March 27,1940, when W. S. Alex¬ 
ander, Administrator, caused annulment proceedings to be 
instituted under Regulations No. 1 of the Federal Alcohol 
Administration. (Petitioner’s App. 1-5) The order insti¬ 
tuting annulment proceedings was filed by Alexander three 
days before the Presidential order was made relieving him 
of his duties and transferring same to the Treasury, Bureau 
of Internal Revenue, Alcohol Tax Unit. (The Presidential 
order became effective sixty days after the date of its entry, 
April 1, 1940; thus, the Alcohol Tax Unit did not take over 
administration until June 1,1940.) 

The order instituting annulment proceedings charged pe¬ 
titioner with procuring its permit through fraud or misrep¬ 
resentation or concealment of material fact in that, amonsr 
other things, the true interests of Floyd Ball, Alva Ball, 
J. Frank Ball, William Hill, and Waiter B. Carey, were not 
as represented in the application and supporting affidavit 
and as testified at the application hearing of August 27, 
1936. In addition, the company was charged with falsifica¬ 
tion of its records, sales to unauthorized purchasers, and 
with every violation contemplated under the statute. (Pe¬ 
titioner’s App. 1-5) Petitioner, under date of April 22, 
1940, filed its answer denying the charges and pleading af- 
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firmatively (Petitioner’s App. 6-11); and, thereafter, by 
orders dated May 2 (Petitioner’s App. 11) and May 18, 
1940 (Petitioner’s App. 12), W. S. Alexander ordered hear¬ 
ings and designated James J. Lewis as hearing officer. 
Thereafter, hearings were held by James J. Lewis in Wash¬ 
ington, D. C., and in Middlesboro, Kentucky, at which hear¬ 
ings the Federal Alcohol Administration and the petitioner 
adduced evidence, the Administrator’s evidence including 
the testimony of James P. Coleman (Petitioner’s App. 51) 
and numerous documents, among them being photostat 
copies of certain records of the petitioner and photostat 
copies of the Federal income tax returns of Floyd Ball and 
J. Frank Ball for the years 1936 and 1937, as well as the 
permit application and accompanying papers and the pro¬ 
ceedings upon the application hearing in 1936, which was 
considered a part of petitioner’s application for basic per¬ 
mit. (Petitioner’s App. 151-165) The petitioner likewise 
introduced evidence, including the testimony of respon¬ 
dent’s President, H. George Blincoe (Petitioner’s App. 
108), and Arthur Rohrer (Petitioner’s App. 107), and also 
of Floyd Ball (Petitioner’s App. 86), and certain documen¬ 
tary evidence. 

During the course of this hearing on the annulment pro¬ 
ceeding, petitioner attempted to place in the record the in¬ 
vestigations and recommendations of the Federal Alcohol 
Administration, which records were denied it by the Ad¬ 
ministration and by hearing officer Lewis. Thereafter, peti¬ 
tioner sought to have the Secretary of the Treasury make 
the reports and records of the Federal Alcohol Administra¬ 
tion available to the petitioner and the hearing officer, which 
permission was denied by W. S. Alexander. Thereafter, 
Stewart Berkshire, Deputy Commissioner, who had assumed 
the duties of W. S. Alexander by virtue of Reorganization 
Plan No. LEI, Sec. 2, on August 23,1940, designated William 
J. Kass substitute hearing officer in place of James J. Lewis. 
Briefs had been tiled by both petitioner and respondent, yet 
Kass held the case under submission until March 8, 1941, 
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when he reported to respondent that in his opinion the pre¬ 
vious ruling was erroneous and in which he recommended 
that hearings be reopened for introduction by petitioner of 
the various reports and recommendations above referred 
to which had been previously denied to respondent (Peti¬ 
tioner’s App. 14, 16). On March 11, 1941, respondent or¬ 
dered the hearing reopened (Petitioner’s App. 13, 14) and, 
thereafter, on April 16, 1941, the hearing was reopened and 
the reports and recommendations of the Federal Alcohol 
Administration received in evidence as exhibits of the peti¬ 
tioner (Petitioner’s App. 27). The hearing was closed after 
the receipt of the reports and records, no additional briefs 
were filed, and the case was held under submission until 
June 26,1941, on which date the respondent issued the order 
which is now the subject of this appeal (Petitioner’s App. 
63, 64). 

In the order of June 26,1941, entered by respondent, peti¬ 
tioner was absolved of all charges made in the original order 
instituting annulment, save and except the alleged conceal¬ 
ment of the true interest of Floyd Ball in the corporation. 
All persons connected with the corporation and charged in 
the order instituting annulment proceedings were exoner¬ 
ated and no charges of misconduct against the petitioner, 
any of its officers, or employees, were sustained, except as 
above stated. 

Under the management of the same officers and directors, 
the corporation has remained continuously in business since 
January of 1936, and has grown and expanded into a large 
and successful wholesale whiskey house. No charge of mis¬ 
conduct has been substantiated against any person con¬ 
nected with the corporation during all of this period of time, 
the findings of the hearing officer and the orders of respon¬ 
dent specifically absolving all parties of the charges made. 
No act of Floyd Ball subsequent to the issuance of the per¬ 
mit is charged or substantiated. 
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STATUTE INVOLVED. 

Act of August 29,1935, c. 814 (49 Stat. 978) U. S. C. Title 
27, Sec. 4. (Federal Alcohol Administration Act.) 

(e) Revocation, Suspension, and Annulment. A basic 
permit shall by order of the Administrator, after due notice 
and opportunity for hearing to the permittee, (1) be re¬ 
voked, or suspended for such period as the Administrator 
deems appropriate, if the Administrator finds that the per¬ 
mittee has wilfully violated any of the conditions thereof, 
provided that for a first violation of the conditions thereof 
the permit shall be subject to suspension only; or (2) be 
revoked if the Administrator finds that the permittee has 
not engaged in the operations authorized by the permit for 
a period of more than two years; or (3) be annulled if the 
Administrator finds that the permit was procured through 
fraud, or misrepresentation,, or concealment of material 
fact. The order shall state the findings which are the basis 
for the order. 

(h) Appeal; Procedure. An appeal may be taken by the 
permittee or applicant for a permit from any order of the 
Administrator denying an application for, or suspending, 
revoking, or annulling, a basic permit. Such appeal shall be 
taken by filing, in the circuit court of appeals of the United 
States within any circuit wherein such person resides or has 
his principal place of business, or in the United States Court 
of Appeals for the District of Columbia, within sixty days 
after the entry of such order, a written petition praying that 
the order of the Administrator be modified or set aside in 
whole or in part. A copy of such petition shall be forthwith 
served upon the Administrator, or upon any officer desig¬ 
nated by him for that purpose, and thereupon the Adminis¬ 
trator shall certify and file in the court a transcript of the 
record upon which the order complained of was entered. 
Upon the filing of such transcript such court shall have ex¬ 
clusive jurisdiction to affirm, modify, or set aside such order, 
in whole or in part. No objection to the order of the Admin¬ 
istrator shall be considered by the court unless such ob¬ 
jection shall have been urged before the Administrator or 
unless there were reasonable grounds for failure so to do. 
The finding of the Administrator as to the facts, if sup¬ 
ported by substantial evidence, shall be conclusive. * * * 
The judgment and decree of the court affirming, modifying, 
or setting aside, in whole or in part, any such order of the 
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Administrator shall be final, subject to review by the Su¬ 
preme Court of the United States upon certiorari or certifi¬ 
cation as provided in sections 346 and 347 of Title 28. The 
commencement of proceedings under this subsection shall, 
unless specifically ordered by the court to the contrary, 
operate as a stay of the Administrator’s order. 

(i) Limitation. No proceeding for the suspension or 
revocation of a basic permit for violation of any condition 
thereof relating to compliance with Federal law shall be 
instituted by the Administrator more than eighteen months 
after conviction of the violation of Federal law, or, if no 
conviction has been had, more than three years after the 
violation occurred; and no basic permit shall be suspended 
or revoked for a violation of any such condition thereof if 
the alleged violation of Federal law has been compromised 
by any officer of the Government authorized to compromise 
such violation. 

STATEMENT OF POINTS. 

(1) The true interest of Floyd Ball in petitioner was dis¬ 
closed to the Federal Alcohol Administration prior to the 
issuance of the permit and should have been considered in 
connection with the application before the permit was 
granted; and, having been within the knowledge of the Fed¬ 
eral Alcohol Administration, his interest could not have 
been the basis for any alleged fraud, concealment, or mis¬ 
representation. 

(2) All of the evidence relating to Floyd Ball was com¬ 
pletely within the knowledge of the Administrator prior 
to issuance of petitioner’s permit. No additional evidence 
was before the respondent other than the evidence that was 
in the hands of the Administrator prior to the issuance of 
the permit. There was no new evidence introduced at 
the annulment, hearing. The finding of the respondent that 
the permit was procured by petitioner from the Administra¬ 
tor through fraud, concealment, and misrepresentation of 
the true interest therein of Floyd Ball, is, therefore, not 
supported by substantial evidence. 
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(3) The proceeding herein was instituted more than three « 

years after the alleged violation occurred and is, therefore, 
barred by limitation set forth in paragraph (i) of Sec. 24, 

Title 27, U. S. C. A., and respondent has not seasonably 
proceeded. 

(4) The order annulling the permit and reciting “* * * * 

Floyd Ball’s past record of criminal activities, known to 

both petitioner and Administrator, and which facts, had 
they been considered by the Administrator, properly could 
have resulted in a determination by him that petitioner was 
not entitled to a basic permit under the Federal Alcohol Ad- „ 

ministration Act * * # ,” is void, because it does not 
recite that these facts “ivould have resulted in a determina¬ 
tion that petitioner was not entitled to a basic permit under 
the Federal Alcohol Administration Act.” Therefore, the 
order is void as not finding that there was any fraud, mis¬ 
representation, or concealment of material fact, or that an 
adverse ruling would have resulted. 

SUMMARY OF ARGUMENT. 

The position of the petitioner in this brief is centered 
around the fact that all alleged misrepresentations were 
facts within the knowledge of the Federal Alcohol Admin¬ 
istration prior to the issuance of this permit; and that the 
Administrator did have knowledge of all pertinent and 
relevant facts. Thus, there was no concealment of material 
fact. 

It will appear throughout the argument that W. S. Alex¬ 
ander, respondent’s predecessor, had caused elaborate in¬ 
vestigations of petitioner’s business, officials, and person¬ 
nel. These investigations were reduced to writing and were 
the subject of communications between various officials of 
the Federal Alcohol Administration. The investigations, 
the hearings held on the application, and the inter-office 
communications, combine to bring all facts within the 
knowledge of the Administrator and show that these facts 
received his consideration. 
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Heretofore, it has been the Government’s contention that 
195 shares of stock of the petitioner, held in the name of 
J. Frank Ball, were beneficially owned by Floyd Ball and 
Alva Ball and that the ownership in Floyd Ball was con¬ 
cealed. The report of hearing officer Kass will show that 
he found that the Administration had knowledge of the 
beneficial ownership of Alva Ball, but disclaims knowledge 
of the beneficial ownership of Floyd Ball in and to the 
same stock (Petitioner’s App. 59, 60). The beneficial own¬ 
ership will be shown to have existed by virtue of an oral 
partnership or the treatment of all interests of the Ball 
family in petitioner as owned by a family unit. Petition¬ 
er’s contention is, therefore, that it would have been im¬ 
possible for the Administration to have had knowledge of 
the beneficial interest of Alva in the stock held in the name 
of J. Frank Ball without knowing of Floyd’s beneficial in¬ 
terest in same. 

The argument will be further extended to show that the 
facts relied on in the annulment proceeding were the same 
facts before the Administration prior to the issuance of the 
permit, and that no additional or new information came 
to the attention of the Administrator subsequent to the 
issuance of the permit; and, therefore, that the order is not 
based upon substantial evidence or any evidence not in the 
possession of the Administration prior to the issuance of 
the permit. 

The law, -we believe, is clear. To these facts petitioner 
applies the well-recognized fundamentals of fraud actions. 
The representations relied upon to sustain the charge of 
fraud and deceit must have been (1) as to a material fact 
or facts, (2) it must have been knowingly false, (3) it must 
have been made with the intention that it would be acted 
upon by the person to whom made, (4) that person must 
have been ignorant of its falsity, (5) he must have relied 
on its truth, and (6) the false representation must have 
been the approximate cause of the injury or damage. Ap¬ 
plying these well-recognized tests, it is petitioner’s con¬ 
tention that the order of annulment is improper. 
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In addition to the application of the well-recognized 
principles in fraud cases, the petitioner is relying upon the 
fact that this action is barred by the limitation set forth in 
the Federal Alcohol Administration Act, to-wit, three years 
from the date of the occurrence of the alleged offense. The 
argument will demonstrate that more than three years 
elapsed after the commission of the alleged offense, prior 
to the action being instituted. 

If it be contended that the statute of limitation is not 
effective, then that contention must be founded upon an 
equitable theory. If the equitable doctrine can be invoked 
and it be considered that the statute is not applicable, then 
the respondent is met by the fact that the Administration 
waited two years and eight months to institute any action, 
although the record shows that the Administration had full 
knowledge, not only before the issuance of the permit but 
by written memorandum that it had knowledge within two 
days thereafter. 

Petitioner contends that the order, as drawn, is ineffec¬ 
tual, inoperative, and of no effect, because the order pro¬ 
vides that had Floyd Ball’s past record of criminal activi¬ 
ties been considered bv the Administrator, the consideration 
properly could have resulted in a determination that peti¬ 
tioner was not entitled to a basic permit. Petitioner con¬ 
tends that the use of the word “could” has so weakened 
the order that it is meaningless; that the order is conjec¬ 
tural in what the Administrator might have done. In order 
for the concealment to have been material, it is presupposed 
that a definite conclusion would have been reached; other¬ 
wise, there would have been no affirmative action in reli¬ 
ance upon the alleged concealment. We believe that for 
respondent’s order to be effective it must contain a state¬ 
ment that the finding of the Administrator would have been 
to deny the permit; and if such is not true, then the Govern¬ 
ment has not acted to its detriment. It is admitted by both 
parties that the Government did have before it full in¬ 
formation with reference to Floyd Ball’s past record of 
criminal activities before granting the permit. 
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ARGUMENT. 

POINT I. 

(1) The true interest of Floyd Ball in petitioner was dis¬ 
closed to the Federal Alcohol Administration prior to the 
issuance of the permit and should have been considered in 
connection with the application before the permit was 
granted; and, having been within the knowledge of the Fed¬ 
eral Alcohol Administration, his interest could not have 
been the basis for any alleged fraud, concealment, or mis¬ 
representation. 

The order annulling petitioner’s basic permit is based 
upon only one shred of evidence. The report of the hear¬ 
ing officer is predicated upon the testimony concerning 
Floyd Ball given at the time of the hearing on the appli¬ 
cation in August 1936. On this occasion it was testified that 

Flovd Ball sold 55 shares of stock which stood in his name 
•» 

to one 0. L. Miracle. The record discloses his resignation 
as an officer and director of the corporation. (Petitioner’s 
App. 117-119, 151, 152, 154, 155-157). Respondent, there¬ 
fore, takes the position that the Federal Alcohol Adminis¬ 
tration believed Floyd Ball had severed all connections with 
the petitioner. Respondent then takes the position that 
Floyd and Alva Ball were the equal beneficial owners of the 
stock standing in the name of their father, J. Frank Ball. 
Respondent asserts that Floyd Ball’s interest in his father’s 
stock was not disclosed and was concealed from him prior 
to the issuance of the permit. 

The record does not warrant any such conclusion. The 
hearing officer found that the 55 shares of stock standing in 
the name of Floyd Ball at no time belonged to him but was 
always the property of one William Hill (Petitioner’s App. 
50). Petitioner was absolved of any blame in connection 
with the Hill transaction. The actual sale and transfer of 
the 55 shares of stock is not questioned in this record by 
either side. Therefore, if any fact was concealed or any 
misrepresentation made, it must relate to the beneficial in¬ 
terest of Floyd Ball in the stock standing in the name of 
his father, J. Frank Ball. 
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The record shows that the Federal Alcohol Administra¬ 
tion had knowledge that Floyd and Alva Ball were the bene¬ 
ficial owners of the stock standing in the name of their 
father, J. Frank Ball. Floyd Ball testifies that he made a 
complete disclosure of all of these facts to the investigators 
of the Federal Alcohol Administration prior to the date of 
the issuance of the permit (Petitioner’s App. 87). In this 
statement he is not contradicted by any Government witness; 
and an examination of the respondent’s exhibits 2, 3, 4, 5, 
and 6, (Petitioner’s App. 46, 48, 49) discloses that the in¬ 
vestigators and officials of the Federal Alcohol Administra¬ 
tion had these facts before them, and made a written record 
which was in their files, and which became a part of the 
record received in this case only after W. S. Alexander had 
been succeeded by the Alcohol Tax Unit. It is not difficult 
to understand why Mr. Alexander would not want these 
reports in the record. Now that they are in the record, they 
demonstrate conclusively that this permit was not procured 
by fraud but was issued by the Administration after com¬ 
plete investigation and with a view to suspending or revok¬ 
ing the permit at a later date, but never with a view toward 
annulment. 

We refer your Honors to page 3052 and 3053 (Petitioner’s 
App. 50-52) of the report and findings of hearing officer 
Kass, in which it is stated “In my opinion there is substan¬ 
tial evidence • # • upon which to base a more than reason¬ 
able inference that Alva and Floyd Ball, the sons of J. 
Frank Ball, were the real parties in interest in the 195 
shares of stock held in their father’s name; that J. Frank 
Ball, the father, had no interest whatsoever in such stock 
but was merely the repository thereof * * After reach¬ 
ing this conclusion, the hearing officer then states “How¬ 
ever, evidence consisting of Administration’s Exhibit 17 
and respondent’s Exhibits 2, 3, and 4, would seem to clearly 
indicate that the Federal Alcohol Administrator possessed 
substantial knowledge prior to the date of issuance of peti¬ 
tioner’s wholesaler’s permit July 14, 1937, of Alva Ball’s 
connection with respondent corporation and of the fact that 
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he possessed a rather unsavory background” (Petitioner’s 
App. 51). 

The hearing officer is significantly silent with reference to 
Floyd Ball’s interest in this stock, although he predicates 
his conclusion on the fact that the two brothers, Floyd and 
Alva Ball, jointly owned the father’s stock. It was impos¬ 
sible for the Administrator to know of Alva Ball’s interest 
in the stock standing in the name of J. Frank Ball and not 
to know of the interest that Floyd Ball had in the stock. 
Throughout this record the Ball brothers, Floyd and Alva, 
are treated by the respondent as having the same interest in 
their father’s stock. It is thus seen that if the Administra¬ 
tor had knowledge of Alva Ball’s interest in his father’s 
stock then he had the same knowledge with reference to 
Floyd Ball’s interest. 

“ • * * Deceit in business transactions consists in 
fraudulent representations or contrivances by which 
one man deceives another who has a right to rely upon 
representations, or has no means of detecting such 
fraud. Fraudulent representations in the sale of goods 
will not of themselves always constitute deceit which 
will be the subject of an action for damages. In cases 
like this, where parties deal with each other on a foot¬ 
ing of equality, there must be some existing circum¬ 
stances, or some means used, calculated to prevent the 
detection of falsehood or fraud and impose upon a pur¬ 
chaser of ordinary prudence and circumspection. If a 
purchaser has full opportunity of examining the goods, 
and can easily and readily ascertain their quality and 
value by inspection, and he neglects to do so, then any 
injury which he may sustain by such negligence is the 
result of his own folly, and he can have no relief at law. 
The evidence on both sides shows that the plaintiff 
visited the barns before the sale, saw the tobacco, and, 
with some little inconvenience, could have made full 
examination, and no obstructions were placed in his 
way, and no objections were made by the agent of the 
defendant.” 

Reynolds v. Palmer, 21 Fed. 433. 
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The record shows that the Federal Alcohol Administra¬ 
tion had knowledge that Floyd and Alva Ball were the bene¬ 
ficial owners of the stock standing in the name of their 
father, J. Frank Ball. Floyd Ball testifies that he made a 
complete disclosure of all of these facts to the investigators 
of the Federal Alcohol Administration prior to the date of 
the issuance of the permit (Petitioner’s App. 87). In this 
statement he is not contradicted by any Government witness; 
and an examination of the respondent’s exhibits 2, 3, 4, 5, 
and 6, (Petitioner’s App. 46, 48, 49) discloses that the in¬ 
vestigators and officials of the Federal Alcohol Administra¬ 
tion had these facts before them, and made a written record 
which was in their files, and which became a part of the 
record received in this case only after W. S. Alexander had 
been succeeded by the Alcohol Tax Unit. It is not difficult 
to understand why Mr. Alexander would not want these 
reports in the record. Now that they are in the record, they 
demonstrate conclusively that this permit was not procured 
by fraud but was issued by the Administration after com¬ 
plete investigation and with a view to suspending or revok¬ 
ing the permit at a later date, but never with a view toward 
annulment. 

We refer your Honors to page 3052 and 3053 (Petitioner’s 
App. 50-52) of the report and findings of hearing officer 
Kass, in which it is stated “In my opinion there i r substan¬ 
tial evidence * * 0 upon which to base a more than reason¬ 
able inference that Alva and Floyd Ball, the sons of .T. 
Frank Ball, were the real parties in interest in the 195 
shares of stock held in their father’s name; that J. Frank 
Ball, the father, had no interest whatsoever in such stock 
but was merely the repository thereof * # After reach¬ 
ing this conclusion, the hearing officer then states “How¬ 
ever, evidence consisting of Administration’s Exhibit 17 
and respondent’s Exhibits 2, 3, and 4, -would seem to clearly 
indicate that the Federal Alcohol Administrator possessed 
substantial knowledge prior to the date of issuance of peti¬ 
tioner’s wholesaler’s permit July 14, 1937, of Alva Ball’s 
connection with respondent corporation and of the fact that 
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he possessed a rather unsavory background” (Petitioner’s 
App. 51). 

The hearing officer is significantly silent with reference to 
Floyd Ball’s interest in this stock, although he predicates 
his conclusion on the fact that the two brothers, Floyd and 
Alva Ball, jointly owned the father’s stock. It was impos¬ 
sible for the Administrator to know of Alva Ball’s interest 
in the stock standing in the name of J. Frank Ball and not 
to know of the interest that Floyd Ball had in the stock. 
Throughout this record the Ball brothers, Floyd and Alva, 
are treated by the respondent as having the same interest in 
their father’s stock. It is thus seen that if the Administra¬ 
tor had knowledge of Alva Ball’s interest in his father’s 
stock then he had the same knowledge with reference to 
Floyd Ball’s interest. 

“• • • Deceit in business transactions consists in 
fraudulent representations or contrivances by which 
one man deceives another who has a right to rely upon 
representations, or has no means of detecting such 
fraud. Fraudulent representations in the sale of goods 
will not of themselves always constitute deceit which 
will be the subject of an action for damages. In cases 
like this, where j)arties deal with each other on a foot¬ 
ing of equality, there must be some existing circum¬ 
stances, or some means used, calculated to prevent the 
detection of falsehood or fraud and impose upon a pur¬ 
chaser of ordinary prudence and circumspection. If a 
purchaser has full opportunity of examining the goods, 
and can easily and readily ascertain their quality and 
value by inspection, and he neglects to do so, then any 
injury which he may sustain by such negligence is the 
result of his own folly, and he can have no relief at law. 
The evidence on both sides shows that the plaintiff 
visited the barns before the sale, saw the tobacco, and, 
with some little inconvenience, could have made full 
examination, and no obstructions were placed in his 
way, and no objections were made by the agent of the 
defendant.” 

Reynolds v. Palmer, 21 Fed. 433. 
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The evidence concerning Floyd Ball in the hearing on the 
application was given on August 27, 1936, yet this permit 
was not issued until July 14, 1937, which is almost eleven 
months after the date of the testimony relating to Floyd 
Ball, which forms the basis of respondent’s contention of 
fraud and concealment. During this eleven months, investi¬ 
gation after investigation was made; the Administrator’s 
Office had these reports before them. The legal staff, the 
Permit Division, and the Investigation Division, were all 
cooperating closely. Full and complete reports were ex¬ 
changed, analyzed, and became the bases for written mem¬ 
oranda. Under date of July 8,1937, which was only six days 
prior to the issuance of the permit, but more than ten 
months after Floyd’s testimony, E. B. Bowers, of the legal 
staff, addressed a memorandum to Mr. C. R. W. Smith, also 
of the Legal Department, in which he said (Petitioner’s 
App. 121) “J. Frank Ball, the father, is now an old man, 
partially blind, and takes no active participation in the af¬ 
fairs of the Middlesboro Liquor & Wine Company. He 
is merely a nominal figure in the corporation, although there 
is nothing to indicate that he is not really financially inter¬ 
ested in the company.” Thus, we find it being brought 
definitely to the attention of the man who must approve the 
application before the permit can be issued, and as little as 
six days prior to the issuance, that J. Frank Ball was only 
a nominal party. That is now the Government’s conten¬ 
tion; and the above memorandum shows conclusively that 
the Government on July 8, 1937, had absolute knowledge 
of the matter about which they now complain, namely, that 
J. Frank Ball was only a nominal party and that the real 
parties in interest were Floyd and Alva Ball, his sons. 

The reports of investigator Roos (Petitioner’s App. 138) 
and inter-office memorandums thus clearly establish and 
bring home to Mr. Alexander knowledge of the family re¬ 
lationship existing between the Ball’s. The truth of Floyd 
Ball’s testimony at the annulment hearing that he made 
disclosures to the agents, is clearly and conclusively shown. 
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To sustain action for damages for fraud and deceit, the 
representation made 

(1) must have been as to material facts; 

(2) it must have been knowingly false; 

(3) it must have been made with the intention that it 
should be acted upon by the person to whom made; 

(4) that person must have been ignorant of its falsity; 

(5) he must have relied on its truth; and 

(6) the false representation must have been the ap¬ 
proximate cause of the injury or damage. 

Boatmen’s Nat. Co. v. Elkins <& Co. Inc., et al. (C. C. 
A. 8); 63 F. (2d) 214; 

Kimber v. Young, (C. C. A. 8) 137 F. 744; 

Union Pac. R. Co. v. Barnes, (C. C. A. 8) 64 F. 80; 

JJindman v. First Nat. Bank of Louisville (C. C. A. 
6) 112 F. 931, 57 L. R. A. 108; 

Farrar v. Churchill, 135 U. S. 609, 10 S. Ct. 771, 34 
L. Ed. 246; 

Lord v. Goddard, 13 How. 198, 14 L. Ed. 111. 

At this point we believe it well to direct the attention of 
the Court to the real consideration of the Federal Alcohol 
Administration prior to the issuance of this permit. It 
was not the interest of Floyd Ball in this corporation; it 
was not the interest of any single person in the corpora¬ 
tion. The investigations in the record show that H. George 
Blincoe was termed by the Administration a petty 
racketeer (Bower’s memo of July 8th) (Petitioner’s App. 
118-124), that he had been connected in the operation of 
amusement games involving chance and the publication of a 
scratch sheet giving news about race horses, that he had 
been a slot machine operator; and he was characterized in 
this memorandum as being a consistent liar while under 
oath on the witness stand. This same memorandum demon¬ 
strates that the Administration knew that Walter B. Carey 
had been convicted of violating the revenue laws relating to 
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whiskey in 1924, and that Carey operates a gambling house 
in Hialeah, Florida. 

The same memorandum by Mr. Bowers, together with the 
report and recommendations of H. C. Flanery, Head of the 
Permit Division, and addressed to the attention of W. S. 
Alexander (Petitioner’s App. 126-129), shows all of the 
above facts with reference to Blincoe and Carey were 
brought to the attention of the Administrator on April 16, 
1937, subsequent to the date of Floyd Ball’s testimony, but 
more than two months prior to the issuance of the permit 
and, further, discloses the criminal records of J. Frank 
Ball, Floyd Ball, and Alva Ball. Mr. Flanery closed his 
recommendations to Administrator Alexander with this 
statement: “The records of the persons interested in the 
Middlesboro Liquor & Wine Company seems to be so un¬ 
savory that this company does not appear to be entitled 
to the confidence of the Government in any sense. * * • 
I would respectfully recommend that the record be studied 
with a view to finally denying the application for a whole¬ 
saler’s basic permit, if possible; and if it appears that the 
application cannot be denied on the facts and evidence 
shown in the record of the hearing held by Mr. Jacobs, that 
the case be reopened and a further hearing held.” From 
the above quotation it is clear that it was not the record of 
Floyd Ball that was receiving consideration by the Ad¬ 
ministrator, it was the records of the persons interested. 
in petitioner. The use of the word “persons” is inclusive 
of all of the parties connected with the corporation. 

Mr. Flanery’s recommendations were followed to the ex¬ 
tent that another investigation was made. Mr. Bowers’ 
memorandum summarizes the latest investigation and takes 
action on Mr. Flanery’s reports and recommendations. Mr. 
Bowers stated in his memorandum: “While the record 
strongly suggests that the company’s principal business is 
with persons located outside the State of Kentucky and that 
false entries are being made on its wholesale records, there 
is not substantial proof of these facts to warrant denial 
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of the old application. I recommend, therefore, that upon 
the record developed at Middlesboro, the application of the 
Middlesboro Liquor & Wine Company be favorably con¬ 
sidered.” Does this quotation from Mr. Bowers’ mem¬ 
orandum indicate that Mr. Alexander and his assistants 
sought to close their eyes to the known facts and to rely 
upon the single bit of testimony relating to Floyd Ball 
almost a year prior to the issuance of the permit? Can 
any person seeking to avail himself of fraud close his eyes 
to facts that have been developed by his own investigators 
and of which he has personal and direct knowledge? 

Quoting further from Mr. Bowers’ memorandum: (Peti¬ 
tioner’s App. 123, 124) “I recommend, in the light of in¬ 
formation developed by the Alcohol Tax Unit investigators, 
that if the wholesaler’s basic permit issue to the Middles¬ 
boro Liquor & Wine Company an immediate investiga¬ 
tion be undertaken by the Administration with a view to 
establishing a violation on the part of this permittee of that 
condition of the basic permit relating to compliance with all 
Federal laws relating to distilled spirits, wine, and malt 
beverages, for unquestionably the Middlesboro corpora¬ 
tion has been engaged and continues to engage in making 
sales for delivery to Tennessee and other dry states, and 
is attempting to conceal this forbidden practice by resort¬ 
ing to making false entries or is failing to record accurately 
the information required in the wholesale liquor dealer’s 
forms by the provisions of Sec. 3318 of the Revised Statutes. 
If this suggested course of action meets with your approval, 
I would like the opportunity of discussing with you and 
John Huntington the type of evidence which should be 
secured and the means which I feel should be employed in 
obtaining it.” Thus we find the real reason why the Ad¬ 
ministration did not wish to issue the permit, namely, that 
sales of whiskey were being made that were eventually 
going into dry territory, which, we must add, was not 
against Federal law but expressly permitted by the 21st 
Amendment. Dunn v. United States, 98 F. (2d) 119. This 
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situation has now been remedied and such sales are not now 
made in Kentucky; but this is barred by State law, not 
Federal law. It is therefore seen that the situation which 
the Federal Alcohol Administration was seeking to cure 
has been remedied in another manner; thus nothing remains 
to be accomplished. 

As recommended by Mr. Bowers, many examinations and 
investigations of this company were made, yet they have 
never been suspended nor has any action looking to their 
suspension been instituted. The suggested procedure of 
instituting other proceedings against the company could 
never be carried out, because the company operated its 
business in a law-abiding manner and in conformity with 
existing Federal laws. The record speaks for itself, show¬ 
ing a company in business since 1936 up to the present 
time with no prosecution for violations which the Federal 
Alcohol Administration was so confident they vrould find. 
Since the company was conducting its business in a lawful 
manner and suspension proceedings could not be success¬ 
fully instituted, petitioner was not bothered with reference 
to its basic permit for a period of approximately two years 
and eight months, or until March 27, 1940, when proceed¬ 
ings to annuli were instituted. We believe we are entitled 
to have this question answered: “Why did the Government 
wait for two years and eight months to institute annulment 
proceedings, using only the evidence which was in their 
hands prior to the issuance of the permit? and why was 
this proceeding brought only three days before Mr. Alex¬ 
ander was succeeded by Mr. Berkshire?” 

It is difficult for counsel to understand the course of 
action pursued by the Federal Alcohol Administration in 
this case. We find Mr. James P. Coleman, the one investi¬ 
gator who testified for the Government at the annulment 
hearing, making a special trip to Middlesboro, Kentucky, 
in December of 1939, taking with him one J. L. Henry, also 
an investigator (Petitioner’s App. 81). Mr Coleman and 
Mr. Henry, at that time interviewed Floyd Ball and Alva 
Ball, and much to their surprise learned of Floyd Ball’s 
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beneficial interest in and to bis father’s stock, (Petitioner’s 
App. 82) although the quotations from the Bowers’ mem¬ 
orandum and the hearing officer’s findings demonstrate 
that the Administration was possessed of this knowledge 
prior to the issuance of the permit. 

Following Mr. Coleman’s trip to Middlesboro, the an¬ 
nulment proceeding was instituted in about 90 days; and 
upon the trial of that case the counsel for the Federal 
Alcohol Administration used every effort to prevent and 
did prevent the introduction of documentary proof which 
had been at all times in their files and within their knowl¬ 
edge. Mr. Alexander denied a request to produce and make 
available his files and records. This is not hard to under¬ 
stand, now that the records are in the case; but it is difficult 
to understand the devious course pursued by the Adminis¬ 
tration in handling this case. Not only did the Administra¬ 
tion pursue an unusual course, but it was guilty of laches 
in presenting its cause of action, if any. We do not believe 
that the respondent in this case should be permitted to ac¬ 
complish by indirection what he cannot do by direction. 
This proceeding was instituted after it had been demon¬ 
strated that the petitioner was conducting its business in 
accordance with the law and after it had become one of the 
largest and most successful whiskey dealers in the south¬ 
eastern part of the United States. 

We believe the record demonstrates clearly that there 
was never any effort on the part of the respondent to con¬ 
ceal any interest which Floyd Ball might have had in his 
father’s stock. Floyd Ball’s testimony shows that there 
existed between himself, his brother, and his father, a very 
close family relationship, as well as a partnership; that 
what one of the Balls had belonged to all. There is noth¬ 
ing unusual about such a relationship, particularly in the 
mountainous sections of Kentucky where a true partner¬ 
ship relation runs throughout the lifetime of various mem¬ 
bers of a family. 

Floyd’s testimony shows clearly that he disclosed these 
facts to the Government investigators, including Coleman; 




that he was a member of the original partnership of Carey, 
Ball & Blincoe, which partnership was the predecessor of 
the petitioner; that he and his brother, Alva Ball, made a 
gift of their interest in the partnership to their father just 
prior to the incorporation of the petitioner; that the 55 
shares of stock held by Floyd Ball were always held by him 
for the benefit of William Hill until he (Floyd) purchased 
same from Hill; that this was the same 55 shares of stock 
which Floyd Ball later sold to Miracle; that he received 
some of the profits from the Middlesboro Liquor & Wine 
Company; that he considered everything that was his be¬ 
longed equally to his brother and father and, likewise, con¬ 
sidered that everything his brother and father had belonged 
equally to him (Petitioner’s App. 97, 98, 106). 

Rohrer’s testimony shows that he knew of the existence 
of this close family relationship; that no articles of partner¬ 
ship were drawn up; that the Balls could draw on each 
others bank accounts without them being joint accounts, 
showing that in the community they were recognized as 
a family unit; that no effort was ever made at any time to 
conceal the true relationship that existed among the mem¬ 
bers of the Ball family (Petitioner’s App. 107). As herein 
stated, the respondent’s Exhibits 2, 3, 4, and 5, show that 
this information was at all times in the hands of the Fed¬ 
eral Alcohol Administration, which corroborates Floyd 
Ball’s testimony relative to making disclosures to the in¬ 
vestigators. 

Photostat copies of many checks and documents were in¬ 
troduced by the Government, but they add nothing to the 
case in view of the complete disclosures made by Floyd 
Ball as well as Alva Ball. Photostat copies of the Federal 
income tax returns of Floyd Ball and J. Frank Ball for 
the years 1936 and 1937, as well as certain corporate records, 
were offered in evidence at the annulment hearing by re¬ 
spondent to show that distributions by the corporation to 
J. Frank Ball -were transferred, in part, to his sons. The 
explanation of this, of course, is, as the reports show, 
that J. Frank Ball was, by reason of age and physical con- 
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dition, unable to perform any services in connection with 
his interests and same were performed for him by his 
sons; and a division was made between them in a manner 
which was considered to be equitable by all concerned, which 
situation was never concealed; and certainly if respondent 
had knowledge prior to the issuance of the permit of the 
situation as to Alva Ball, which is conceded in the Kass 
report, it could not helped but have knowledge from the 
same evidence of the situation as to Floyd Ball and his 
father’s interest. 

We come then to a consideration of the charges of 
misrepresentation. Counsel for the defendant raise 
the objection that all of the alleged misrepresentations 
are tinged by, or relate to, matters of opinion, belief, 
expectation, or future intention, and, as such, cannot be 
made the basis of recovery. The general rule is that, 
to support an action in deceit, the alleged misrepre¬ 
sentation must be in regard to a material fact, and must 
be made with knowledge of its falsity and with intent 
that it shall be acted upon by the plaintiff. The mis¬ 
representation must not only be false and made with 
intent to deceive, but it must be acted upon by the other 
party in ignorance of its falsity and with reasonable 
belief that it is true. These essential facts must all be 
proved by clear and convincing evidence. 

Blakeslee v. Wallace (C. C. A. 6) 45 F. (2d) 347, 350; 

Jones v. Simpson , 116 U. S. 609, 615, 6 S. Ct. 538, 
29 L. Ed. 742; 

Farrar v. Churchill . 135 U. S. 609, 615,110 S. Ct. 771, 
34 L. Ed. 246; 

Lalone v. U. S ., 164 U. S. 255, 257, 17 S. Ct. 74, 
41 L. Ed. 425; 

XJharri v. LahorJe , 214 U. S. 168, 29 S. Ct. 549, 53 
L. Ed. 953; In re Hawks, 204 F. 309, 316 (D. C. 
Ark.). 

But, broadly stated, a “state of mind is itself a fact, 
and may be a material fact, and false and fraudulent 
representations may be made about it.” 

Seven Cases v. U. S .. 239 U. S. 510, 517, 36 S. Ct. 190, 
193, 60 L. Ed. 411 L. R. A. 1916D, 164. 
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“* * * The action here was deceit, and on such an 
issue misrepresentations believed to be true, though the 
result of ignorance or negligence, will not sustain the 
action. * 

Neiv York Title £ Mortgage Co. v. Hutton (App. 

D. C. June 4, 1934), 71 F. (2d) 989. 

We believe that considerable light is thrown on this 
case when we consider the hearing on the application, 
which hearing was held on August 27,1936. Filed with this 
record, beginning page 869, continuing through page 887 
(Petitioner’s App. 13S-149), will be found the report of one 
Herman P. Roos, investigator for the Alcohol Tax Unit, 
who made an investigation of the persons interested in ap¬ 
plicant. This report bears date of April 18, 1936, and con¬ 
tains the full criminal record of Floyd Ball, J. Frank Ball, 
and Alva Ball, and Walter B. Carey, as well as a complete 
report on the asserted activities of H. George Blincoe over 
a period of years. An examination of this report discloses 
the number of times that these parties had been under ar¬ 
rest and shows the disposition of the charges. Some of 
them were noted feud cases. 

William H. Jacobs, the hearing office in that case, who 
later became trial counsel for the Federal Alcohol Admin¬ 
istration in the later annulment proceeding, had the Roos 
report before him and heard several witnesses introduced 
by the petitioner at the time of the application hearing. 
The testimony showed the sale of the 55 shares of stock 
held in the name of Floyd Ball to 0. L. Miracle, and in ad¬ 
dition a number of witnesses testified to the character and 
reputation of J. Frank Ball and Floyd Ball in the commun¬ 
ity in which they lived. The Administration cross-ques¬ 
tioned these witnesses, bringing out various facts concern¬ 
ing the charges against the Balls, particularly J. Frank 
Ball and Floyd Ball. 

In the findings and return of the hearing officer, filed on 
December 29,1936, (Petitioner’s App. 155-165) hearing offi¬ 
cer Jacobs refers to the fact that both J. Frank Ball and 
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Floyd Ball now bear good reputations in their community 
as peaceful, law-abiding citizens, and that the crimes 
charged to the Balls grew, to a great extent, out of a feud 
in which the family was involved and in which a brother 
of Floyd and Alva Ball had been killed. While counsel 
does not seek to approve such conduct, it is a well known 
fact that feuds have existed and raged, particularly in 
mountainous sections of the United States, for many years 
up to and including the present time. Mr. Jacobs further 
points out that both J. Frank Ball and Floyd Ball received 
pardons for their only convictions, thus restoring them to 
full rights of citizenship. This report further shows that 
the Administration had before it at that time for its con¬ 
sideration evidence of sales into dry territory, as well as 
the complete criminal record of J. Frank Ball and Floyd 
Ball. The record does not demonstrate that Floyd Ball 
had a worse record than his father or brother. Appar¬ 
ently, the Administration had no objection to J. Frank Ball 
at any time, and the report of Mr. Jacobs demonstrates that 
he considered J. Frank Ball and Floyd Ball together. His 
report further indicated that their recent conduct had been 
good enough to cause indiscretions committed in prior years 
to be condoned. Notwithstanding the complete criminal 
record of Floyd Ball, J. Frank Ball, and Alva Ball, which 
was before the hearing officer, he recommended that the per¬ 
mit be granted to the respondent (Petitioner’s App. 163, 
164). 

Some six months later, and after additional investiga¬ 
tions, which we have referred to herein as disclosing Flovd 
Ball’s interest in his father’s stock, the permit was issued 
(Petitioner’s App. 165, 166). At this point attention is 
directed to the order appealed from, which asserts that 
the basic permit was procured through fraud and conceal¬ 
ment and misrepresentation of a material fact in that the 

true interest of Flovd Ball was concealed therebv. The 

* * 

order reads, in part, as follows: 
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“(2) That Wholesaler’s Basic Permit No. PDW- 
9867 was procured by Respondent from said Admin¬ 
istrator through fraud and concealment and misrepre¬ 
sentation of material fact, in that Respondent willfully 
concealed and misrepresented the true interest therein 
of Floyd Ball, thereby preventing the Administrator 
from considering facts in connection with Floyd Ball’s 
past record of criminal activities, known to both par¬ 
ties, and which facts, had they been considered by the 
Administrator, properly could have resulted in a de¬ 
termination by him that Respondent was not entitled 
to a basic permit under the Federal Alcohol Admin¬ 
istration Act, as it was not likely to maintain opera¬ 
tions in conformity with Federal law by reason jof 
Floyd Ball’s interest therein.” 

It is therefore perfectly apparent from the Government 
cross-examination of the witnesses at the hearing of Au¬ 
gust 27, 1936, that Floyd Ball’s past record of criminal 
activities was considered by the Administrator prior to 
issuing this permit (Petitioner’s App. 158-162). The wit¬ 
nesses were even cross-examined about specific criminal 
activities of Floyd Ball and J. Frank Ball, showing that 
the criminal record of Floyd Ball had every consideration 
by the Government and that, notwithstanding this record, 
found respondent was entitled to the permit. If Floyd 
Ball’s criminal record was not concealed and was known 
to both parties, then his record cannot be material and the 
Administrator waived his record by the issuance of the 
permit, having all of the facts available and before him. 
Therefore, Floyd Ball’s record of criminal activities can¬ 
not properly be the basis of a later annulment order by 
the Administrator. 

Considering all of the evidence in the case, and particu¬ 
larly the reports of the investigators and the correspond¬ 
ence between the Federal Alcohol Administration officials, 
it is apparent that the Administration had each and every 
pertinent fact before it through exhaustive investigations 
and hearings; that it diligently attempted to find a legal 
reason for refusing to issue petitioner’s permit; was unable 
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to do so and issued same, having before it each and every 
fact of which it now complains. It now takes the position 
that it can rely upon the statements made at the hearing of 
August 27, 1936, with reference to the sale of 55 shares of 
stock by Floyd Ball as being the only bit of evidence in the 
case. The respondent cannot rely solely on the sale of the 
55 shares of stock as being persuasive that Floyd Ball no 
longer had an interest in petitioner when it admits it knew 
of the interest of Alva Ball in the stock of his father and 
when it is admitted that the only evidence with reference 
to the interest of Floyd and Alva Ball in their father’s 
stock is the evidence with relation to the family partner¬ 
ship, which the Government contends constitutes beneficial 
ownership. 

When all of the facts are considered, it is apparent that 
full and complete disclosures were made and that the Ad¬ 
ministrator acted only after the most diligent and painstak¬ 
ing search and investigation. Floyd’s interest, therefore 
could not have been the basis for any alleged fraud, con¬ 
cealment or misrepresentation of material fact. 

“The rule is settled that in an action at law, where 
the issue is fraud, the party relying on the fraud must 
show that the misrepresentations were made either with 
a knowledge of their untruth or in reckless disregard 
of the truth.” 

“It is settled also that fraud must be shown by clear 
and convincing evidence * • # and by evidence which 
is not equivocal, that is equally consistent with either 
honesty or deceit.” 

Public Motor Service v. Standard Oil Co. of N. J.. 

69 App. D. G. 89. 

Security Investment Co. v. Garret , 3 App. D. 0. 69. 

New York Title & Mortgage Co. v. Hutton , 63 App. 

D. 0. 266, 271. 

Lalone v. U. S ., 164 U. S. 255. 

If misrepresentee was in such a position that he must or 
should have known the facts, his knowledge thereof may 




be inferred- In such a case he can recover neither for mis¬ 
representation nor for failure to disclose facts. 

Security Investment Co. v. Garret, 3 App. D. C. 69. 

Redress for fraud will be denied where, before acting 
upon false representations, the representee has learned the 
real facts, whether he secured such knowledge through 
personal investigations or was informed thereof by an 
agent. 

Corpus Juris, Vol. 26, p. 1136, par. 55. 

POINT II. 

(2) All of the evidence relating to Floyd Ball was com¬ 
pletely within the knowledge of the Administrator prior 
to issuance of petitioner’s permit. No additional evidence 
was before the respondent other than the evidence that was 
in the hands of the Administrator prior to the issuance of 
the permit. There was no new evidence introduced at 
the annulment hearing. The finding of the respondent that 
the permit was procured by petitioner from the Administra¬ 
tor through fraud, concealment, and misrepresentation of 
the true interest therein of Floyd Ball, is, therefore, not sup¬ 
ported by substantial evidence. 

The facts with reference to the evidence adduced at the 
annulment proceeding have been fully discussed in the ar¬ 
gument under Point One. 

An examination of the testimony introduced by the re¬ 
spondent at the annulment proceeding, and particularly the 
report of hearing officer Kass, discloses that the respondent 
is relying upon the same facts that were considered by 
Alexander, Administrator, prior to the issuance of the per¬ 
mit. The respondent’s Exhibits 2, 3, 4, 5, and 6, referred 
to and discussed by the hearing officer in his report (Peti¬ 
tioner’s App. 46-51) demonstrate clearly that each bit of 
testimony brought out at the annulment proceeding was 
in the files of Mr. Alexander and had his consideration 
prior to the issuance of the permit on July 14, 1937. 
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We desire to direct the attention of the Court to a most] 
unusual effort on the part of one H. C. Flanery to justify, 
or rather to attempt to explain, his action in issuing the 
permit. We refer the Court to page 3051 (Petitioner’s App. 
4 r , 50) of the hearing officer’s report, which refers to re¬ 
spondent’s Exhibit 6, which is a memorandum dated July 
13, 1937, the day before the issuance of the permit, from 
George E. Worthington, principal enforcement supervisor, 
with the approval of John L. Huntington, Deputy Admin¬ 
istrator in Charges of Enforcement, which memorandum is 
entitled “Additional evidence submitted for rehearing or 
further proceedings under notice of contemplated denial 
in accordance with memorandum from Mr. Flanery to the 
Administrator dated April 16,1937” (The last named docu¬ 
ment is Respondent’s Exhibit No. 3) (Petitioner’s App. 
126-129). This is a resume of the information appearing 
in investigator Roos’s report (respondent’s Exhibit No. 5) 
(Petitioner’s App. 138-149) and “recommends that such 
matters he used in connection with any further proceeding 
which may he undertaken with respect to the Middleshoro 
firm” (quoting from hearing officer’s report, page 3051) 
(Petitioner’s App. 491). The following marginal notations 
appear “Reed, in Admin. 7-7-37” and the further notation 
“Reed, by G. W. 7-12-37.” The hearing officer says that 
the initials “G. W.” stand for George Worthington, Prin¬ 
cipal Enforcement Supervisor. We then find Mr. Flanery’s 
notation, apparently in his own handwriting, -which reads 
as follows: “This memorandum and accompanying docu¬ 
ments received in Permit Division July 16, 1937” (Peti¬ 
tioner’s App. 1291). The date of July 16th was two days 
after the issuance of the permit, yet the penciled memo¬ 
randa show that the document was actually received on 
July 7th, or 7 days before the permit issued. Mr. Flanery’s 
notation bears the initials “H. C. F.” and the entire memo¬ 
randum is written in longhand, including the date. It 
seems very strange that this report, received 7 days before 
the issuance of the permit, had not reached the attention 
of Mr. Flanery, Head of the Permit Division, or the Ad- 
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ministrator, in a period of 7 days, but did come to their 
attention two days after the permit was issued. 

With this memorandum in the record disclosing the facts 
which it did disclose, the respondent’s contention of fraud 
and concealment of a material fact must fail. It is elemen¬ 
tary that respondent must have new and additional facts 
not within the knowledge of the Administrator at the time 
of the issuing of the permit before there can be the con¬ 
cealment of anv material fact. 

** 

We therefore find from an examination of the reports 
and records of the Federal Alcohol Administration that 
each and every fact introduced at the annulment proceeding 
was the result of the investigation conducted prior to the 
issuance of the permit, contained in the Administration’s 
files, and not the result of any new facts. The Federal 
Alcohol Administration, for reasons best known to itself, 
did not place investigator Roos on the stand to testify in 
this case; Mr. Flanery was not called upon, nor was Mr. 
Worthington, nor any other representative of the Federal 
Alcohol Administration, other than Mr. Coleman who first 
came into the case in 1939. W. S. Alexander, the Admin¬ 
istrator who issued the permit was not called. We do not 
believe that any official of the Federal Alcohol Administra¬ 
tion could or vjould have testified that all of the facts upon 
which the present proceeding is based were not in the rec¬ 
ord and available for his consideration, if not considered. 

We believe that the above discussion demonstrates be¬ 
yond question that no additional or new material evidence 
not within the knowledge of the Administration prior to 
the issuance of the permit was adduced at the annulment 
hearing. It therefore shows that the respondent’s order 
is not based on substantial evidence, for it must be based 
on concealment of Floyd’s beneficial interest in his father’s 
stock, which fact was before the Administrator prior to 
the issuance of the permit, and particularly was the record 
of Floyd Ball’s past criminal activities, which is the only 
ground on which the permit could be annulled under the 
annulment order. 
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The respondent is the moving party in this action and, 
as such, is charged with founding his order upon substantial 
and material evidence. The Administrator having before 
him a great mass of information compiled after careful in¬ 
vestigation by his agents, saw fit to grant this permit. Re¬ 
spondent is in the position of using this same information 
to attempt to annul the permit in a proceeding instituted 
approximately two years and eight months after the permit 
was granted, during which time no misconduct is charged. 
We believe that the respondent is charged with producing 
more substantial and material evidence to authorize the 
annulment of a permit than would have been required for 
the denial of same by the Administrator upon the original 
application. This burden the respondent has not carried, 
seeking to rely upon facts in its own files, which facts the 
Federal Alcohol Administration reviewed to produce the 
evidence. 

Words and Phrases, Second Series, page 751, defines 
“substantial evidence” as follows: 

Substantial Evidence — 

By “substantial evidence” is not meant that which 
goes beyond a mere “scintilla” of evidence, since evi- 
dence may go beyond a mere scintilla and yet not be 
substantial evidence. Substantial evidence must pos¬ 
sess something of substance and relevant consequence 
and not consist of vague, uncertain, or irrelevant mat¬ 
ter, not carrying the quality of proof or having fitness 
to induce conviction. Substantial evidence is such that 
reasonable men may fairly differ as to whether it es¬ 
tablishes plaintiff’s case, and, if all reasonable men 
must conclude that it does not establish such case, then 
it is not substantial evidence. 

Jenkins & Reynolds Co. v. Alpena Portland Cement 
Co., 147 Fed. 641, 643, 77 C. C. A. 625 (citing Mina- 
lian v. Grand Trunk Western Ry. Co., 138 Fed. 37, 
70 0. C. A. 463; Grand Trunk R. Co. v. Ives, 12 
Sup. Ct. 679, 144 U. S. 408, 36 L. Ed. 485). 
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Substantial evidence is more than a mere scintilla 
and is such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion. 

Consolidated Edison Co. v. N. L. R. B., 305 XL S. 197. 

Provisions of paragraph 10 (e) of the N. L. R. Act 
that the findings of the N. L. R. B. as to the facts, if 
supported by evidence, shall be conclusive, means that 
there must be evidence supporting a substantial basis 
of fact from which the fact in issue can be reasonably 
inferred, which must be more than a scintilla, and must 
do more than create a suspicion of the existence of the 
fact to be established, and must be such relevant evi¬ 
dence as a reasonable mind might accept as adequate 
to support a conclusion and enough to justify, if the 
trial were by jury, a refusal to direct a verdict when 
the conclusion sought to be drawn from it is one of fact 
for the jury. 

N. L. R. B. v. Columbian Enamelling £ Stamping Co., 
306 U. S. 392. 

Washington V. <£■ M. Coach Co. v. A . L. R. B., 301 
II. S. 142. 

Appalachian Power Co. v. N. L. R. B.. 93 F. (2d) 98;>. 

N. L. R. B. v. Thompson Products, 97 F. (2d) 13. 

Ballston-Stillwater Knitting Co. v. N. L. R. B. 98 F. 
(2d) 758. 

Courts will reverse a finding that is clearly improper 
and is not supported by substantial evidence. 

Washington V. cC' M. Coach Co. v. N. L. R. B., 301, 
U. S. 142. 

C onsolidated Edison Co. v. N. L. R. B., 305 XI. S. 19*. 

Appalachian Power Co. v. N. L. R. B.. 93 F. (2d) 985. 

Ballston-Stillwater Knitting Co. v. N. L. R. B.. 98 F. 
(2d) 758. 


L 


31 


POINT III. 

(3) The proceeding herein was instituted more than three 
years after the alleged violation occurred and is, therefore, 
barred by limitation set forth in paragraph (i) of Sec. 24, 
Title 27, U. S. C. A., and respondent has not seasonably 
proceeded. 

Paragraph (i) of Sec. 24, Title 27, U. S. C. A., Federal 
Alcohol Administration Act, provides that no proceeding 
for suspension or revocation of a basic permit shall be in¬ 
stituted more than three years after the violation occurred. 
The application for basic permit was signed, sworn to, and 
executed by petitioner on February 4, 193G (Petitioner’s 
App. 17, 18). The hearing on the application, where peti¬ 
tioner’s President, H. George Blincoe, testified with refer¬ 
ence to the sale of 55 shares of stock by Floyd Ball, was 
held on August 27,1936 (Petitioner’s App. 156). The state¬ 
ments contained in the application, together with the testi¬ 
mony at the hearing, constitute the violation, if one has oc¬ 
curred. These statements are sought to be made the basis 
of the annulment proceeding and order. Three years ex¬ 
pired on August 27, 1939. The present proceeding was in¬ 
stituted on March 27, 1940, more than 7 months after the 
statute had tolled. 

Counsel for the respondent, in arguments, have taken the 
position that since this is an annulment proceeding the 
limitation does not apply to this proceeding and applies 
only to suspension or revocation proceedings. This is the 
only limitation which appears in the Act, and we believe 
that a reading of the whole statute discloses that this limi¬ 
tation is applicable to all proceedings instituted under the 
Federal Alcohol Administration Act. Particularly is this 
true when we consider that Section (e) treats revocation, 
suspension, and annulment, in exactly the same manner 
and deals with them as if they are the one and the same 
remedy. There is no sound reason for placing the limita¬ 
tion on revocation and suspension actions and not on an¬ 
nulment proceedings. 
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Vol. 59, Corpus Juris, page 9(J4, See. 573, states the gen¬ 
eral rule for construction of statutes as follows: 

“in pursuance ot the general object of giving effect 
to the intention of the legislature, the courts are not 
controlled by the literal meaning of the language of the 
statute, but the spirit or intention of the law prevails 
over the letter thereof, il being generally recognized 
that whatever is within the spirit of the stat¬ 
ute is within the statute although it is not 
within the letter thereof, while that which is within 
the letter, although not within the spirit, is not 
within the statute. Effect will be given the real 
intention even though contrary to the letter of the law. 
The rule of construction according to the spirit of the 
law is especially applicable where adherence to the 
letter would result in absurdity or injustice, or would 
lead to contradictions, or would defeat the plain pur¬ 
pose of the act, * * 

Having demonstrated that the limitation is applicable to 
annulment, it is important to ascertain the date that the 
statute tolls. This date, we believe, to be August 27, 1939. 
The alleged violations which are claimed to be fraud were 
statements made in the application and upon the hearing 
held August 27, 193(i. That the administration had knowl¬ 
edge of the asserted beneficial interest of Floyd Ball in his 
father's stock at the time of the hearing is clearly shown 
by the reports of the investigators and the correspondence 
between the officials of the Administration. Tilt* latest pos¬ 
sible date would be December 29, 1939, which is three years 
from the date of the report of hearing officer .Jacobs. 

We believe it would be a manifest hardship and injustice 
to otherwise construe the limitation set up in this statute. 
It would, we believe, be contrary to the intent of Congress 
to fail to give the litigant the remedy of protection by tin* 
tolling of the statute. 

Section (i) of the Federal Alcohol Administration Act, 
under which this proceeding was instituted, also provides 
for revocation and suspension of permits for violation of 
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any provision of the Act. Suspension or revocation may 
also be tounded on violation of any other Federal statute 
relating to liquor. It is a matter of common knowledge 
that the wholesale whiskey business is at all times under 
very strict supervision and regulation by both State and 
Federal agencies. These facts were well-known and within 


the knowledge ol the Administrator at the time of the grant¬ 
ing oi this permit, which is demonstrated by Mr. Bower’s 
recommendation in which lie expresses doubt as to the Ad¬ 
ministration's case for denial based on the records before 
the Administration, and in which he recommends the issuance 
of the permit and further investigations, with the view of 
suspension or revocation for suspected violation of the 

law with regal'd to sales in drv territory. 

* % 

The record shows that these investigations were made, 
but. apparently no violations were found and petitioner 
faced no charge whatsoever on his permit until the insti¬ 
tution of the annulment proceeding on March 27, 11)40, ap¬ 
proximately two years and eight months after the permit 
was issued and approximately four years and three months 
after the application was first tiled. Thus, it became ap¬ 
parent that petitioner s business was being operated in ac¬ 
cordance with laws, made and provided, and that a pro¬ 
ceeding for revocation or suspension factually could not 
be maintained. In view of the limitation provided in Sec¬ 
tion (i), we believe it a fair assumption to conclude that 
the Administration attempted to follow the remedy of an¬ 
nulment with the hope that it was not included in tin* limita¬ 
tion of three years provided for in the statute. 

In all events, respondent and his predecessor, Alexander. 
Federal Alcohol Administrator, were required to move sea¬ 
sonably to protect the rights of the Government if they 
believed them prejudiced by the issuance of this permit. 

In point Xo. 2 we have brought to the attention of tlu* 
Court the notation which appeared in both pencil and ink, in 
longhand, on the memorandum discussed at page 3051 of the 
record (Petitioner’s App. 40), and as a part of the hearing 
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officer’s report. The hearing officer’s report, at the same page, 
sets forth that counsel for the Government and respondent 
stipulated that the documents identified in the report as re¬ 
spondent’s Exhibits 2 to G (now petitioner) were in the 
files of the Federal Alcohol Administration prior to the 
issuance of petitioner’s permit on July 14, 1937. The stip¬ 
ulation further specified that they were available for inspec¬ 
tion in 1 he regular and usual course of business. It was 
further stipulated that if \Y. S. Alexander, Administrator, 
were present at the reopened hearing, he would have testi¬ 
fied that the report of Roos, Exhibit 5, was not brought to 
his attention prior to the issuance of the permit. The 
stipulation is silent as to whether or not Mr. Alexander 
actually saw the report of Roos (which report was dated 
June 30, 1937, or 14 days before the issuance of the per¬ 
mit), nor is there any showing made of when the report 
did come to the attention of Mr. Alexander or his officials 
within the administration. 

Fortunately, the record is not so silent so far as II. ( 
Flanery, Head of the Permit Division is concerned, because 
he, by longhand memorandum above referred to, committed 
himself as having seen the Roos report and Worthington 
transmittal, two days after tin* permit was issued. 

Respondent and his successor, Alexander, now find them¬ 
selves in a position of having permitted petitioner, the 
holder of a license, to continue under that license and to 
establish a large and prosperous business, through hard 
work, relying upon the fact that its permit was legal and 
valid in every way. This for a period of two years and 
eight months before they first institute the proceeding for 
annulment or gave petitioner any notice of complaint. As 
a matter of fact, petitioner has not to this day received 
notice of any complaint for any act occurring subsequent 
to the issuance of the permit. This has been their conduct 
and action, notwithstanding the fact that the head of the 
permit division, II. C. Flanery, committed himself in writ¬ 
ing to the fact that this data had been brought to his at¬ 
tention two days after the issuance of the permit. The 
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memorandum of Flanery is, at best, a self-serving declara¬ 
tion. 

An action to annul for fraud partakes of the nature of 
an equitable action. As such, it must be instituted season¬ 
ality and in due time. The party injured, or who has acted 
to his detriment, must assert his grievance promptly after 
it comes to his attention. If he fails to do so, he is guilty 
of laches. The Courts will not hear a complaint where the 
moving party lias not acted seasonably to protect his as¬ 
serted rights. This, we believe, is one of the oldest prin¬ 
ciples in the law—one of the foundations upon which the 
equitable doctrine is built: and it is also one of the com¬ 
monest rules confronting the courts today. 


POINT IV. 


(4) The order annulling- the permit and reciting- “* * * 
Floyd Ball’s past record of criminal activities, known to 
both petitioner and Administrator, and which facts, had 
they been considered by the Administrator, properly could 
have resulted in a determination by him that petitioner was 
not entitled to a basic permit under the Federal Alcohol Ad¬ 
ministration Act * * * ,” is void, because it does not 
recite that these facts “would have resulted in a determina¬ 
tion that petitioner was not entitled to a basic permit under 
the Federal Alcohol Administration Act.” Therefore, the 
order is void as not finding that there was any fraud, mis¬ 
representation, or concealment of material fact, or that an 
adverse ruling would have resulted. 


('ounscl believes timl Mie Inuguage contained in respon¬ 
dent's order renders it a nullity and of no effect. The use 
of the phrase “properly could" does not carry with it the 
meaning that a fraud lias been eonmmitted such as to cause 
a different decision. I'nless the ruling of the Administra¬ 
tor irouhl have been different, then there can be no basis 
for the entry of the order. 
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and was, effectuated, in that defendant police chief 
“would” protect, and prevent interference with con¬ 
spirators, could not refer to what defendant police 
chief “did,” but what he intended to do.” 

U. S. v. Grossman (D. C. N. Y.), 55 F. (2d) 408, 411. 

In a case involving fraud in a bankruptcy proceeding, 
the District Court of Maryland, In re Baltimore Shoe 
House , 20 F. (2d) 134, the Court was considering a material 
false representation. In that case the bankrupt had made 
certain representations to obtain credit shortly before his 
bankruptcy, and the trustee was attempting to keep the 
merchandise purchased as a result of the representations. 
The Court held that the representation made was material 
and false, and laid down the rule that the standard was that 
the false statement must have been made for the purpose of 
securing the credit (which in our case would be the per¬ 
mit) and that except for the representation or statement 
relied upon that the credit (permit in our case) would not 
have been given. It was not a question of what could have 
been done or what might have been done. The fraud must 
have been such as to cause a person to take an action which 
he otherwise ivoiild not have taken. 

It seems that to interpret the order of the respondent 
and the use of the word “could” requires speculation. 
Since that is required, we must go to the record as buiit 
by Mr. Alexander and seek to determine what his order 
could have been. We find a voluminous mass of reports and 
investigations; a hearing held after notice of contemplated 
denial had been issued; the recommendation of every offi¬ 
cial of the Federal Alcohol Administration, with the excep¬ 
tion of hearing officer Jacobs, that the Administrator deny 
this permit. This for many reasons, and we may assume 
that one of them was the past record of Floyd Ball’s crim¬ 
inal activity. Notwithstanding all of the information that 
was before the Administrator, he issued the permit. We do 
not believe that it would have been possible, or that the Ad- 
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ministrator could have entered any different order, in view 
of the action taken in granting this permit with all of the 
facts before him. The respondent, by his order, cannot re¬ 
quire the petitioner to speculate as to what order Mr. 
Alexander could have entered We do not believe the Court 
can be impressed with an order which merely states that 
it was legally possible or that the Administrator had the 
legal ability to have entered a different order. To issue a 
valid order, the respondent is required to make a finding 
of the existence of fraud, which fraud caused an affirmative 
action, which action would not or should not have been 
taken. 

This view was also expressed in an article in the George 
Washington Law Review, of May 1939, page 844, by Benito 
Gaguine, Esquire, of the New York Bar, who was counsel 
for respondent at the annulment hearing, in a discussion of 
the subject “The Federal Alcohol Administration,’’ as fol¬ 
lows: 

“Border lin6 cases, or those granted permits as a 
result of non-disclosure of facts, which would have lead 
to a denial of the application in the first instance, have 
been forced to become law abiding members of the in¬ 
dustry, otherwise they are subject to having their per¬ 
mits suspended or revoked.” 

CONCLUSION. 

In view of the foregoing, it is respectfully submitted that 
respondent’s annulment order should be set aside. j 

Respectfully submitted, 

John K. Skaggs, Jr., 

Albert A. Jones, 

Counsel for Petitioner. 

January 28, 1942. 
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Pleading B. 

700 Endorsed: Docketed Mar 27 1940 Docket Clerk 
F. A. A. 

Order Instituting Proceedings for Annulment 

The Administrator having reason to believe that Whole¬ 
saler’s Basic Permit No. PDW-9867, heretofore issued on 
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July 14, 1937, pursuant to an application dated February 
4, 1936, was procured through fraud, or misrepresentation, 
or concealment of material fact, and should be annulled 
under the provisions of Section 4 (e) (3) of the Federal 
Alcohol Administration Act, in that, among other things: 

(a) The Respondent failed to set forth the facts specified 
to be set forth in said application, in the manner and form 
prescribed by the Administrator, pursuant to the provisions 
of Section 4 (c) of the Act, in that, among other things, the 
said Respondent failed to reveal true parties in interest; 
the true ownership of the company; the true source and na¬ 
ture of the funds invested or proposed to be invested there¬ 
in; the true interest of principal parties in interest of the 
company, in retail liquor establishments; and the true busi¬ 
ness experience and trade connections of said principal 
parties in interest. 

(b) The Respondent concealed material facts from the 
Administrator and made misleading statements in its ap¬ 
plication, in that, among other things, it misrepresented or 
concealed true parties in interest in the permit applied for; 
the true nature of the ownership of the business; the true 
source of the funds invested or proposed to be invested; 
the true interest of said principal parties in interest, in re¬ 
tail liquor establishments; and the true business experience 
and trade connections of said principal parties in inter¬ 
est. 

701 (c) The Respondent, in connection with and as 

part of its application for said wholesaler’s basic 
permit, filed a supporting affidavit containing responses 
to questions propounded in the Administration’s Instruc¬ 
tions to Applicants for Wholesaler’s Basic Permits, and in 
said affidavit the Respondent in answer to question 1 C of 
said instructions, reading in part: “State whether appli¬ 
cant is an individual, partnership, or corporation. If a cor¬ 
poration, state . . . the names and addresses of the officers 
and directors, and the names and addresses of all stock¬ 
holders who hold, or have subscribed for ten per cent or 
more of the capital stock, including the number of shares 
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held or subscribed for by each,” failed to state the names 
and addresses of stockholders who then held, or had sub¬ 
scribed to, ten per cent or more of the capital stock, thereby 
concealing the interests of one William Hill, one Alva Ball, 
and one W alter Carey, as stockholders in said concern, re¬ 
sulting in a concealment or a misrepresentation of material 
fact, in that the said W’illiam Hill, Alva Ball and W 7 alter 
Carey did then each hold the beneficial interest of ten per 
cent or more of said capital stock. 

(d) The Respondent, in connection with and as part of 
its application for said wholesaler’s basic permit, filed the 
supporting affidavit referred to in specification “c” above, 
and in said affidavit the Respondent in answer to question 
1 D of said instructions, reading: “State the source of the 
funds invested in the business, the names and addresses of 
all persons who hold, or who are expected to hold, a sub¬ 
stantial interest in the enterprise, and the amount of their 
interest; and state the names and addresses of all persons 
other than those covered by Paragraph C above, who have 
advanced by loan, or otherwise, more than ten per cent of 
the capital invested in the business,” stated “The funds 
invested in the business W'ere advanced by Mr. IT. George 
Blincoe, Mr. J. Frank Ball and Mr. Floyd Ball, all of Mid- 
dlesboro, Kentucky, each owning 250 shares, 195 shares and 
55 shares of stock, respectively,” which said statement and 
representation was false and untrue, or a misrepresenta¬ 
tion, or a concealment of material fact, in that a large part 
of the funds invested or proposed to be invested in the busi¬ 
ness, for which said basic permit was desired, were not ad¬ 
vanced as represented in said statement, but were funds 
derived by loans, advances, or investments in said enter¬ 
prise by the said W T illiam Hill, Alva Ball and Walter Carey; 
in that said J. Frank Ball did not, as represented, advance 
any funds to said applicant; and in that the true 
702 interest of said J. Frank Ball and Floyd Ball and the 
true stock ownership of said concern was not as rep¬ 
resented in said statement. 
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July 14, 1937, pursuant to an application dated February 
4, 1936, was procured through fraud, or misrepresentation, 
or concealment of material fact, and should be annulled 
under the provisions of Section 4 (e) (3) of the Federal 
Alcohol Administration Act, in that, among other things: 

(a) The Respondent failed to set forth the facts specified 
to be set forth in said application, in the manner and form 
prescribed by the Administrator, pursuant to the provisions 
of Section 4 (c) of the Act, in that, among other things, the 
said Respondent failed to reveal true parties in interest; 
the true ownership of the company; the true source and na¬ 
ture of the funds invested or proposed to be invested there¬ 
in; the true interest of principal parties in interest of the 
company, in retail liquor establishments; and the true busi¬ 
ness experience and trade connections of said principal 
parties in interest. 

(b) The Respondent concealed material facts from the 
Administrator and made misleading statements in its ap¬ 
plication, in that, among other things, it misrepresented or 
concealed true parties in interest in the permit applied for; 
the true nature of the ownership of the business; the true 
source of the funds invested or proposed to be invested; 
the true interest of said principal parties in interest, in re¬ 
tail liquor establishments; and the true business experience 
and trade connections of said principal parties in inter¬ 
est. 

701 (c) The Respondent, in connection with and as 

part of its application for said wholesaler’s basic 
permit, filed a supporting affidavit containing responses 
to questions propounded in the Administration’s Instruc¬ 
tions to Applicants for Wholesaler’s Basic Permits, and in 
said affidavit the Respondent in answer to question 1 C of 
said instructions, reading in part: “State whether appli¬ 
cant is an individual, partnership, or corporation. If a cor¬ 
poration, state . . . the names and addresses of the officers 
and directors, and the names and addresses of all stock¬ 
holders who hold, or have subscribed for ten per cent or 
more of the capital stock, including the number of shares 
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held or subscribed for by each,” failed to state the names 
and addresses of stockholders who then held, or had sub¬ 
scribed to, ten per cent or more of the capital stock, thereby 
concealing the interests of one William Hill, one Alva Ball, 
and one Walter Carey, as stockholders in said concern, re¬ 
sulting in a concealment or a misrepresentation of material 
fact, in that the said William Hill, Alva Ball and Walter 
Carey did then each hold the beneficial interest of ten per 
cent or more of said capital stock. 

(d) The Respondent, in connection with and as part of 
its application for said wholesaler’s basic permit, filed the 
supporting affidavit referred to in specification “c” above, 
and in said affidavit the Respondent in answer to question 
1 D of said instructions, reading: “State the source of the 
funds invested in the business, the names and addresses of 
all persons who hold, or who are expected to hold, a sub¬ 
stantial interest in the enterprise, and the amount of their 
interest; and state the names and addresses of all persons 
other than those covered by Paragraph C above, who have 
advanced by loan, or otherwise, more than ten per cent of 
the capital invested in the business,” stated “The funds 
invested in the business were advanced by Mr. H. George 
Blincoe, Mr. J. Frank Ball and Mr. Floyd Ball, all of Mid- 
dlesboro, Kentucky, each owning 250 shares, 195 shares and 
55 shares of stock, respectively,” which said statement and 
representation was false and untrue, or a misrepresenta¬ 
tion, or a concealment of material fact, in that a large part 
of the funds invested or proposed to be invested in the busi¬ 
ness, for which said basic permit was desired, were not ad¬ 
vanced as represented in said statement, but were funds 
derived by loans, advances, or investments in said enter¬ 
prise by the said William Hill, Alva Ball and Walter Carey; 
in that said J. Frank Ball did not, as represented, advance 
any funds to said applicant; and in that the true 
702 interest of said J. Frank Ball and Floyd Ball and the 
true stock ownership of said concern was not as rep¬ 
resented in said statement. 



4 


(e) The Respondent, in connection with and as part of 
its application for said wholesaler’s basic permit, filed the 
supporting affidavit referred to in specification “c” above, 
and in said affidavit the Respondent in answer to question 
1 E of said instructions, reading in part: “State whether 
the business is a new r enterprise,” stated: “Applicant is 
successor to A. William Glick, who previously conducted a 
wholesale liquor business at the same address. Mr. Blin- 
coe and Mr. Ball had one years experience as salesmen for 
A. W. Glick, wholesale distributor”, which said statement 
and representation w’as false and untrue, or a misrepresen¬ 
tation, or a concealment of material fact, in that said A. 
William Glick had at no time conducted a wholesale liquor 
business, but said H. George Blincoe and Floyd Ball, among 
others, had been the principal parties in interest in a whole¬ 
sale liquor business, conducted under the name of said A. 
W. Glick, said A. W. Glick being, in truth and in fact, but 
an employee, “front”, or “straw man” for said individ¬ 
uals; and in that said Blincoe and Ball did not in truth 
and in fact act as salesmen for said A. W. Glick, but w r ere 
the principal parties in interest in said wholesale enter¬ 
prise. 

(f) The Respondent, in connection wdth and as part of its 
application for said wholesaler’s basic permit, filed the sup¬ 
porting affidavit referred to in specification “c” above, and 
in said affidavit the Respondent in answ’er to question 3 J 
of said instructions, reading: “State whether applicant, 
or any of its officers, directors, principal stockholders, or 
any other person holding, or expected to hold, a substan¬ 
tial financial interest in the enterprise, holds any interest 
in any premises on which distilled spirits, wdne, or malt bev¬ 
erages are sold at retail. If so, give particulars, including 
date such interest was acquired,” stated: “Applicant does 
not hold any interest in any premises on which distilled 
spirits, wine, or malt beverages are sold at retail”, thereby 
concealing, or misrepresenting a material fact, in that said 
William Hill, Whiter Carey, Floyd Ball, Alva Ball and H. 
George Blincoe, all of whom were either officers, directors. 
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principal stockholders, or persons holding or expecting to 
hold a substantial financial interest in the enterprise, held 
interests in retail premises at the time of such application. 

(g) The Respondent, in connection with and as part of 
its application for said wholesaler’s basic permit, appeared 
at a hearing on a notice of contemplated denial of 
703 its application, which hearing was transcribed and 
the record of which comprises part of the application 
for said permit, and at such hearing H. George Blincoe, the 
Respondent’s President and Director, gave certain mislead¬ 
ing or false testimony under oath, and concealed certain 
material facts, in that, among other things, said Blincoe 
testified that an agreement had been made that said Walter 
Carey was to have one-third interest in the company, but 
that “I just financed that myself”, thereby indicating that 
said Carey did not then hold or was not expected to hold 
an interest in the concern, whereas said Carey did then 
hold an interest in said enterprise, which interest was there¬ 
by concealed; that the applicant had not made any sales to 
purchasers from the State of Tennessee, and had not made 
false entries of such sales in its 52-B records, required to 
be kept under the provisions of Section 3318, Revised Stat¬ 
utes of the United States, as amended, whereas, in truth 
and in fact, such sales and entries had been made; and that 
Floyd Ball no longer held office in the concern and had trans¬ 
ferred his stock to one Oscar Miracle, whereas, in truth and 
in fact, said Floyd Ball did then hold and continued to hold 
an interest in said concern. 

It is, this 27 day of March, 1940. 

Ordered that proceedings for the annulment of Whole¬ 
saler’s Basic Permit No. PDW-9867 be and the same are 
hereby instituted, and that a copy of this order be served 
upon the Respondent in accordance with Regulations No. 
1, issued by the Federal Alcohol Administration. 

W. S. ALEXANDER, 
Administrator, Federal Alcohol 

A dministrati on. 
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704 Endorsed: Docketed Apr 22 1940 Docket Clerk 
F. A. A. 

Pleading C. 

Answer of Respondent 

Comes herein the respondent, Middlesboro Liquor & 
Wine Co., Inc., by and through its duly constituted and ap¬ 
pointed attorneys in fact, John K. Skaggs, Jr., Louisville 
Trust Company Building, Louisville, Kentucky, and Walter 
Gallagher, Bowen Building, Washington, D. C., and without 
waiving its motion to make more definite and certain and 
for a bill of particulars, but specifically reserving all of its 
rights thereunder, and specifically reserving unto itself the 
right to amend this its answer, and for answer to so much of 
the order instituting proceedings for annulment, as respon¬ 
dent is advised is necessarv, and denies that Wholesaler’s 
Basic Permit No. PDW-9867, heretofore issued on July 14, 
1937, pursuant to an application dated February 4,1936, or 
on any date, was procured through fraud or misrepresenta¬ 
tion or concealment of material facts or should be annuled 
under the provisions of Section 4 (e) (3) of the Federal 
Alcohol Administration Act, or under any section or pro¬ 
vision of said law 

(a) Denies that respondent failed to set forth the facts, 
or any fact, specified to be set forth in said application, in 
the manner or form prescribed by the Administrator, pur¬ 
suant to the provisions of Section 4 (c) of the Act, or any 
part of said Act, in that said respondent failed to reveal 
true parties, or any true party, in interest; or the true 
ownership of the Company; or the true source or nature of 
the funds, or any fund, or any monies invested, or proposed 
to be invested therein; or the true interest of principal 
parties, or any principal party, in interest in the 

705 Company, in retail liquor establishments, or any 
establishment; or the true business experience or 

trade connections, or any connection, of any said principal 
parties in interest. 
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(b) Denies that respondent concealed material facts, or 
any fact, from the Administrator or made misleading state¬ 
ments, or any misleading statement, in its application, in 
that, among other things, or any other thing, it misrepre¬ 
sented or concealed true parties, or any party, in interest in 
the permit applied for; or the true nature of the ownership 
of the business; or the true source of the funds, or any fund, 
invested, or proposed to be invested; or the true interest of 
said principal parties in interest, in retail liquor establish¬ 
ments, or any retail liquor establishment; or the true busi¬ 
ness experience or trade connections, or any connection, of 
said principal parties, or any party, in interest. 

(c) Respondent denies that it failed to state the names, 
or any name, and addresses, or any address, of stockholders, 
or any stockholder, who then held, or had subscribed to, ten 
per cent (10%) or more of the Capital Stock, thereby con¬ 
cealing the interests of one William Hill, or one Alva Ball, 
or one Walter Carey, as stockholder, or stockholders, in said 
concern, resulting in a concealment, or a misrepresenta¬ 
tion of material, or any, fact in that the said William Hill, 
or Alva Ball, or Walter Carey, or any of them, did then 
each hold the beneficial or any interest of ten per cent (10%) 
or more of said Capital Stock. Denies further that the state¬ 
ments above mentioned constituted or resulted in a conceal¬ 
ment or misrepresentation of any material fact whatsoever. 

(d) Respondent denies that the statement, or representa¬ 
tion, quoted in Specification (d) was false or untrue, or a 
misrepresentation or a concealment of a material fact, or 
any fact, in that a large part of the funds, or any fund, in¬ 
vested, or proposed to be invested, in the business, for which 
said basic permit was desired, were not advanced as repre¬ 
sented in said statement, but were funds derived by loans, 
or loan, or advances, or any advance, or investments, or in¬ 
vestment, in said enterprise by the said William Hill, or 
Alva Ball, or Walter Carey, or that the said J. Frank Ball 
did not, as represented, advance any funds to said appli¬ 
cant; or in that the true interest of said J. Frank Ball, or 
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Floyd Ball, or the true stock ownership of said concern was 
not as represented in said statement; further denies that 
said statement, or representation, was false or untrue or a 
misrepresentation or a concealment of material facts, or 
any fact. 

(e) Respondent denies that the quoted statement, or 
representation, in Specification (e) was false or un- 

706 true or a misrepresentation or a concealment of ma¬ 
terial fact, in that the said A. William Glick had at 
no time conducted a wholesale liquor business, but said H. 
George Blincoe or Floyd Ball, among others, or any other, 
had been the principal parties, or party, in interest in a 
wholesale liquor business, conducted under the name of said 
A. W. Glick, said A. W. Glick being, in truth or in fact, but 
an employee, or “front”, or “straw man”, for said in¬ 
dividuals, or any individual: or in that said Blincoe or Ball 
did not in truth or in fact act as salesmen for said A. W. 
Glick, but were the principal parties, or party, in interest 
in said wholesale enterprise. 

(f) Respondent denies that by the statement quoted in 
Specification (f) it thereby, or at all, concealed or misrep¬ 
resented a material fact, or any fact, in that William Hill, 
or Walter Carey, or Floyd Ball, or Alva Ball, or H. George 
Blincoe, all of whom were either officers, or directors, or 
principal stockholders, or persons holding, or expecting to 
hold, a substantial, or any, financial interest in the enter¬ 
prise, or held interests in retail premises or any premise 
at the time, or at all, of such application; further denies 
that at the time, or at all, the said William Hill, or Walter 
Carey, or Floyd Ball, or Alva Ball, or H. George Blincoe, 
or any of them, were, except as set forth in the application, 
officers, or any officer, directors, or any director, principal 
stockholders, or any stockholder, or persons, or any person, 
holding, or expecting to hold, a substantial, or any, financial 
interest in the enterprise. 

(g) Respondent denies that at the hearing set forth in 
Specification (g) that H. George Blincoe, the respondent’s 
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President or Director, gave certain, or any, misleading, or 
false testimony under oath, or concealed certain material 
facts, or any fact, in that among other things said Blincoe 
testified that an agreement had been made that said Walter 
Carey was to have one-third (%) interest in the Company, 
but that “I just financed that myself”, denies that said 
statement thereby indicating that said Carey did not then 
hold, or was not expected to hold, an interest in the concern, 
whereas said Carey did hold an interest in said enterprise, 
which interest was thereby concealed; or that applicant 
had not made any sales to purchasers from the State of 
Tennessee, or had not made false entries of such sales in 
its 52-B records, required to be kept under the provisions 
of Section 3318, Revised Statutes of the United States, as 
amended; denies that in truth or in fact, or at all, such sales, 
or any such sale, or entries, or any such entry, had been 
made; or that Floyd Ball no longer held office in the con¬ 
cern or had transferred his stock to one Oscar Miracle; or 
that, whereas, in truth or in fact, or at all, said Floyd Ball 
did then hold or continued to hold an interest in said con¬ 
cern. 

707 Paragraph II 

Respondent for further answer to Specifications (a), (b), 
(c), (d), (e), (f), and (g), states that if any of the allega¬ 
tions in any of said Specifications are true, that such facts 
have been known to the Federal Alcohol Administration, its 
agents, servants, and employees, over a period of years, 
and that notwithstanding such knowledge on the part of 
the Federal Alcohol Administration, that no complaint or 
question has ever been made, or raised, by said Adminis¬ 
tration, and that respondent has never, in any way, been re¬ 
quested to explain, or called upon to rectify, its officers, di¬ 
rectors, or personnel, in any manner whatsoever; that by 
virtue of such action on the part of the Federal Alcohol Ad¬ 
ministration that said body is now estopped to claim any 
concealment, or misrepresentation, or fraud, on the part of 
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respondent. Respondent now pleads and relies upon the 
above stated facts in bar to the Administrator’s order insti¬ 
tuting proceedings for annulment. 

Paragraph 111 

Respondent for further answer states that each and every 
Specification, numbered (a), (b), (c), (d), (e), (f), and (g), 
contained in the Administrator’s order instituting proceed¬ 
ings for annulment, is without the necessary elements to 
constitute fraud, or misrepresentation, or the concealment 
of any material fact; that said Specifications (a), (b), (c), 
(d), (e), (f), and (g), even if true, and respondent denies 
that they are true, do not constitute fraud, or misrepresenta¬ 
tion, or the concealment of any material fact; that no fraud, 
misrepresentation, or concealment of any material fact is 
alleged in such a manner as to bring said order in the pur¬ 
view of the said Federal Alcohol Administration Act, or 
any Act, or any part thereof; Respondent further states 
that it has conducted its business, in every way and in every 
particular, within the law and in such a manner that, if each 
and every allegation contained in the Administra- 
708 tor’s order instituting proceedings for annulment 
were true, no action or statement or representation 
by respondent is sufficient to constitute fraud, or misrepre¬ 
sentation, or concealment of a material fact, and that said 
Administrator is without power to annul respondent’s Basic 
Permit; that said allegations contained in said Specifica¬ 
tions, above mentioned, do not and cannot constitute fraud, 
or misrepresentation, or concealment of material facts, 
either in law or in fact. Respondent now pleads and relies 
upon the above stated facts in bar to the Administrator’s 
order instituting proceedings for annulment. 

WHEREFORE, having answered, your respondent, Mid- 
dlesboro Liquor & Wine Co., Inc., Middlesboro, Kentucky, 
prays that its answer be adjudged good and sufficient; that 
the order instituting proceedings be dismissed and held for 
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naught, and that it go forth with his costs herein assessed, 
if any, and for such other relief as may be proper. 

JOHN K. SKAGGS, Jb., 

WALTER GALLAGHER by J. K. S. 
Attorneys for the respondent, Mid¬ 
dles}) oro Liquor <& Wine Co., Inc. 

713 Pleading F 

Docketed May 2 1940 Docket Clerk F. A. A. 

Order Grcmting Hearing on Proceedings for Suspension 

1. Proceedings for the suspension of the above-described 
permit having heretofore been instituted by order of the 
Administrator against the above-named Respondent on the 
27th day of March, 1940; and 

2. The Respondent having requested a hearing in the 
said matter, as provided by Regulations No. 1 of the Fed¬ 
eral Alcohol Administration: 

It is, this 2nd day of May, 1940, 

Ordered that James J. Lewis, Esquire, as Hearing Officer, 
shall convene and conduct a hearing in the said matter, in 
accordance with said Regulations No. 1, at Room No. 526, 
Washington Loan & Trust Building, 9th and F Streets, 
N. W., Washington, D. C., on the 15th day of May, 1940, at 
10:30 A. M., Eastern Standard Time, and shall cause the 
testimony and proceedings there adduced to be duly tran¬ 
scribed, and thereafter there shall be transmitted to the Ad¬ 
ministrator the Hearing Officer’s Report, together with the 
stenographic transcript of the hearing, all documentary evi¬ 
dence offered and received, and briefs of counsel. 

W. S. ALEXANDER, 

(Seal) Administrator, Federal Alcohol Administration 
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714 Pleading G 

Docketed May 18 1940 Docket Clerk F. A. A. 

Order Amending Order Granting Hearing 

1. Whereas, the Administrator having on the 2nd day of 
May, 1940, issued an order entitled “Order Granting Hear¬ 
ing On Proceedings For Suspension” in connection with the 
above-entitled matter; and 

2. Whereas, the order instituting proceedings against the 
basic permit held by the Respondent was for the annulment 
of said basic permit; and 

3. Whereas, the Respondent having requested a hearing 
in said matter, as provided by Regulations No. 1 of the Fed¬ 
eral Alcohol Administration: 

It is, this 18th day of May, 1940, 

Ordered that said “Order Granting Hearing On Proceed¬ 
ings for Suspension” be and the same is hereby amended 
nunc pro tunc so as to read: “Order Granting Hearing On 
Proceedings For Annulment”, and so as to strike from 
paragraph 1 of said order the word “suspension” and sub¬ 
stitute therefor the word “annulment”. 

W. S. ALEXANDER, 

(Seal) Administrator, Federal Alcohol Administration 

718 Pleading J 

Docketed Aug 23 1940 Docket Clerk 

Order of Substitution 

The Administrator of the Federal Alcohol Administra¬ 
tion, under the Federal Alcohol Administration Act and 
Regulations No. 1 of said Administration, having heretofore 
by order of May 2, 1940, as amended by order of May 18, 
1940, designated James J. Lewis, Esquire, Hearing Officer 
in the above entitled matter, authorized and directed him to 
convene and conduct a hearing in said matter, and report his 
findings thereon, and 
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Whereas, said hearing having been held pursuant to such 
order and no report having been made thereon; 

Now, Therefore, on this 23rd day of August 1940 I, 
Dwight E. Avis, Acting Deputy Commissioner of the Bureau 
of Internal Revenue, in charge of the Alcohol Tax Unit, 
United States Treasury Department, by virtue of and pur¬ 
suant to the authority conferred by Treasury Order No. 30 
of the Secretary of the Treasury, dated June 12, 1940, do 
hereby designate William J. Kass, Esquire, in the place and 
stead of the said James J. Lewis, with the same power and 
authority as though he, the said William J. Kass, Esquire, 
had been originally named in said order of May 2, 1940, as 
amended by order of May 18, 1940, to make and submit a 
report in the above entitled matter, together with the steno¬ 
graphic transcript of the hearing, all documentary evidence 
offered and received, and briefs of counsel. 

DWIGHT E. AVIS, 

Acting Deputy Commissioner of the Bu¬ 
reau of Internal Revenue, in Charge of 
the Alcohol Tax Unit Treasury Depart¬ 
ment. 

Pleading K. 

719 Order Reopening Hearing 

A review of the entire record in the above-entitled matter 
having been made; and 

Reconsideration of the application of Middlesboro Liquor 
& Wine Co., Inc., requesting the Administrator of the Fed¬ 
eral Alcohol Administration to authorize and direct Admin¬ 
istration counsel to testify in response to Respondent’s in¬ 
quiries as to whether or not certain information was before 
the Administration prior to the date of issuance of Respon¬ 
dent’s Wholesaler’s Basic Permit, having been recom¬ 
mended by William J. Kass, Substitute Hearing Officer; and 

It appearing that said application was made in good faith 
and that good cause has been shown for granting the request 
presented therein; 
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Now, therefore, I, Stewart Berkshire, Deputy Commis¬ 
sioner of the Bureau of Internal Revenue, in charge of the 
Alcohol Tax Unit, Treasury Department, by virtue of and 
pursuant to the authority conferred upon me by Treasury 
Department Order Number 30, dated June 12, 1940 (T. D. 
4974), 

Do this 11 day of March, 1941, 

720 Order that the hearing in the above-entitled matter 
be reopened for the purpose of receiving evidence as 

to whether certain material facts alleged, in the Order In¬ 
stituting Proceedings For Annulment, to have been con¬ 
cealed or misrepresented, were brought to the attention of 
the Federal Alcohol Administrator or were in the Federal 
Alcohol Administration’s files prior to July 14, 1937, the 
date Respondent’s Wholesaler’s Basic Permit was issued 
and, if so, what such facts were and which of said facts had 
then been presented to the Administrator and which were 
in the said files; and that William J. Kass, designated as 
Substitute Hearing Officer by Order of Substitution dated 
August 23, 1940, reopen and conduct said hearing in Hear¬ 
ing Room No. 1, Board of Tax Appeals (Room 2514), In¬ 
ternal Revenue Building, Washington, D. C., at 10:00 a.m., 
Eastern Standard Time, on the 14th day of April, 1941, and 
make and submit a report thereof in accordance with the 
aforesaid Order of Substitution. 

STEWART BERKSHIRE, 
Deputy Commissioner. 

721 March 8, 1941. 
Deputy Commissioner Berkshire: 

Pursuant to an Order of Substitution signed by Acting 
Deputy Commissioner Dwight E. Avis on August 23, 1940, 
I have been designated to make and submit a report in the 
matter of the annulment proceedings pending against the 
Wholesaler’s Basic Permit held by Middlesboro Liquor & 
Wine Co., Inc. (In the Matter of Middlesboro Liquor & Wine 




Co , Inc.—Federal Alcohol Administration Docket No. 
RSA-12). 

A review of the record in this matter, preparatory to sub¬ 
mitting a report thereon, shows that during the course of 
the annulment hearing Respondent called as witnesses on its 
own behalf Messrs. Jacobs and Gaguine, the attorneys 
charged with the presentation of the Federal Alcohol Ad¬ 
ministration’s case, and questioned them at some length in 
an endeavor, apparently, to adduce testimony that the ma¬ 
terial facts alleged to have been concealed, in the Adminis¬ 
trator’s order instituting said proceedings, were in fact 
known to the Administrator or in the Administration’s tiles 
prior to the date of issuance of Respondent’s basic permit 
(July 14, 1937). This review further shows that Jacobs 
declined to testify, claiming privilege, on the ground that 
such testimony would involve disclosure of information ap¬ 
pearing in confidential government reports, a disclosure he 
lacked authority to make until and unless empowered to do 
so by the Administrator, and that Gaguine, acting in obedi¬ 
ence to instructions from Mr. Jacobs, his immediate supe¬ 
rior, likewise declined to testify. 

As a result of the foregoing action by Administration 
counsel Respondent submitted an application, in affidavit 
form, to the Secretary of the Treasury requesting him to 
authorize the Federal Alcohol Administrator to direct Ad¬ 
ministration counsel to testify to Respondent’s inquiries in 
this connection, which application was transmitted to, and 
denied by, said Administrator, on the ground that the grant¬ 
ing thereof would be inimical to the public interest. 

The position taken by the Administration’s attorneys 
in declining to respond in testimony to Respondent’s inter¬ 
rogatories, as well as the Administrator’s action in 
722 denying Respondent’s application, conceivably might 
have the effect of depriving Respondent of evidence 
vital to a valid defense to the Administrator’s charges. 
Therefore, in order to preclude a possible question of un¬ 
fairness to Respondent in the annulment hearing, it is my 
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opinion, and I hereby recommend, that Respondent’s appli¬ 
cation be reconsidered and the hearing reopened for the 
purpose of receiving evidence as to whether the material 
facts, alleged to have been concealed or misrepresented, 
were known to the Administrator or were in the files of the 
Administration on or before July 14,1937, the date Respon¬ 
dent’s Wholesaler’s Basic Permit was issued. 

WILLIAM J. KASS, 

Substitute, Hearing Officer. 
733 Adm. Ex. 1 

Copy 

FA9 

Treasury Department 
Federal Alcohol Administration 

October 1935 Permit No. PDW-9867 

Wholesaler’s Basic Permit 

(Under the Federal Alcohol Administration Act and 

Regulations) 

Middlesboro Liquor & Wine Co., Inc., 

Wabash Hotel Building, Middlesboro, Kentucky 

Pursuant to application dated February 4, 1936, you are 
hereby authorized and permitted to engage, at the above 
address and at branch offices and other places of business, 
in the business of purchasing for resale at wholesale dis¬ 
tilled spirits, wine, and, while so engaged, to sell, offer and 
deliver for sale, contract to sell and ship, in interstate and 
foreign commerce, the alcoholic beverages so purchased. 

This permit is conditioned upon compliance by you with 
sections 5 and 6 of the Federal Alcohol Administration Act 
and all other provisions thereof; the Twenty-first Amend¬ 
ment and laws relating to the enforcement thereof; all laws 
of the United States relating to distilled spirits, wine, and 
malt beverages, including taxes with respect thereto; all 
applicable regulations made pursuant to law which are now, 


17 


or may hereafter be, in force; and the laws of all States in 
which you engage in business. 

This basic permit is effective from the date hereof and 
will remain in force until suspended, revoked, annulled, vol¬ 
untarily surrendered, or automatically terminated, as pro¬ 
vided by law and regulations. 

This permit is not transferable. 

SIGNED 

Administrator, Federal Alcohol Administration 

Dated July 14, 1937 

734 Adm. Ex. 2 

FA-7 

Treasury Department 
Federal Alcohol Administration 
October, 1935 

Application for Wholesaler’s Basic Permit Under the 
Federal Alcohol Administration Act 

Administrator, 

Federal Alcohol Administration, 

Washington, D. C. 

The undersigned Middlesboro Liquor & Wine Co., Inc. 
with principal office at Wabash Hotel Bldg., Middlesboro, 
Kentucky, hereby makes application for a basic permit to 
engage in the business of purchasing for resale at wholesale 
the following classes of alcoholic beverages: Distilled Spir¬ 
its and wine. (Specify classes, such as distilled spirits, wine, 
and malt beverages) and in the receipt, sale and shipment, 
in interstate and foreign commerce, of the alcoholic bever¬ 
ages so purchased. 

The application agrees that he will operate in conformity 
with the Federal Alcohol Administration Act and amend¬ 
ments thereto, the Twenty-first Amendment and laws relat¬ 
ing to the enforcement thereof, with all other Federal laws 
relating to distilled spirits, wine, and malt beverages, in¬ 
cluding taxes with respect thereto, and all applicable regu- 
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lations, and with the laws of all States in which he engages 
in business. 

All data, written statements, affidavits, evidence, or other 
documents submitted in support hereof, or upon hearing 
hereon, shall be deemed to be a part of this application. 

MIDDLES BORO LIQUOR & WINE CO. INC. 
By FLOYD BALL 

Sec.-Treas. 

Subscribed and sworn to before me this 4th day of Feb¬ 
ruary, 1936. 

ALBERT ELMORE 
Notary Public Bell County, Kentucky 

(Seal) My Commission Expires April 25, 1939 

735 Adm. Ex. 3 

Application for Wholesaler's Basic Permit Under 
Federal Alcohol Administration Act 

To: Franklin C. Hoyt, Administrator, 

Dept, of Justice Bldg. 

Washington, D. C. 

1. Middlesboro Liquor & Wine Co. Inc., Middlesboro, Ken¬ 
tucky. 

A. Office and shipping room located in Wabash Hotel 
Building at 18th and Lothbury Ave, Middlesboro, Ky. Ware¬ 
house located in rear of building adjacent to the shipping 
room. 

B. Applicant’s place of business is leased from the owner, 
Mr. Bill Hill, Middlesboro, Ky. at $60.00 per month. 

C. Applicant is a Corporation, having incorporated under 
the laws of the State of Kentucky for $50,000.00, the amount 
of paid-in capital being $42,500.00; the names and addresses 
of the directors and officers being: 

Mr. H. Geo. Blincoe, Pres, and Chairman of the Board, 
Middlesboro, Kentucky. 
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Mr. Floyd Ball, Secretary-Treasurer, 

Middlesboro, Kentucky. 

Mr. J. Frank Ball, Vice-President 
Middlesboro, Kentucky. 

D. The funds invested in the business were advanced by 
Mr. H. Geo. Blineoe, Mr. J. Frank Ball, and Mr. Floyd Ball, 
all of Middlesboro, Ky, and each owning 250 shares, 195 
shares, and 55 shares of stock respectively. 

E. Applicant is a successor to A. William Click who pre¬ 
viously conducted a wholesale liquor business at the same 
address. Mr. Blineoe and Mr. Ball had one years experi¬ 
ence as salesmen for A. W. Glick, wholesale distributor. 

2. Applicant Does Not Have Any Branch Offices. 

3. Business History. 

A. The applicant has never been either on its own account 
or as an employee, engaged in the production, rectification, 
bottling, or importation, or industrial use of alcohol or 
other alcoholic beverages except as noted under 3-E. 

B. Applicant has never held, and was never employed by 
an individual, partnership or corporation which held a Per¬ 
mit under the National Prohibition Act. 

C. The party whom the applicant succeeded, A. William 
Glick held a Permit issued by the Federal Alcohol Control 
Administration No. 7RB WL-60, issued Jan. 28,1935, which 
was never suspended or revoked. 

D. No member of the firm of the applicant within five 
years prior to the date of this application has been con¬ 
victed of a felony under Federal or State Law, nor has 
either member within three years prior to the date of this 
application been convicted of a misdemeanor under any 

Federal Law relating to liquor or the taxation thereof. 
736 E. Applicant has had no experience in the manufac¬ 
ture of intoxicating liquors, H. Geo. Blineoe and Floyd 
Ball had one years experience as salesmen for A. W. Glick, 
distributor. 
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F. Applicant submits the following business references 
and also bank reference. 

Commercial Bank and Trust Co., Middlesboro, Kv. 
Schenley Products Co., 20 W. 40th St., New York City 
Frankfort Distilleries, Louisville, Kentucky 
Glenmore Distilleries Co., Louisville, Ky. 

Penn Maryland Corporation, Reading, Ohio. 

American Medicinal Spirits Co., Louisville, Ky. 

G. Amount invested or proposed to be invested, $50,000.00. 

H. Applicant does not own or control by stock ownership 
or otherwise any plant for the production, rectification, or 
warehousing and bottling of distilled spirits. 

I. Applicant does not either directly or indirectly have 
any actual or legal control over any other corporation or is 
actually or legally controlled by any other corporation. 

J. Applicant does not hold any interest in any premises 
on which distilled spirits, wine or malt beverages are sold 
at retail. 

K. Applicant has open territory on lines mentioned under 
3-F in Kentucky. 

L. Applicant’s sales organization include Mr. Oscar Mir¬ 
acle and Mr. Ernest Petrev. 

* 

M. Applicant is now engaged in the business covered by 
this application, having commenced Jany. 1,1936. 

N. Applicant proposes to sell at wholesale distilled spirits 
and wine: approximately 7% wine, and 93% distilled 
spirits. 

4. State and Federal Laws. 

A. Applicant has been issued Kentucky State Permit No. 
17, which covers sale of distilled spirits, wines and malt 
liquors. 

B. Applicant has procured from the Collector of Internal 
Revenue occupational tax stamps as a wholesale liquor 
dealer, Number 7945. 
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5. Powers. 

A. Excerpts from the Articles of Incorporation: “Ar¬ 
ticle 1. 

1. The corporation hereby proposed to be organized 
shall be named and known as the Middlesboro Liquor 
and Wine Co. by which name it may contract and be 
contracted with, sue and be sued, adopt a corporate seal 
and conduct its business.” 

Article 3, 

“The nature of the business proposed to be trans¬ 
acted, promoted and carried on by the corporation shall 
be the wholesaling of spiritous, vinous, and malt liquors 
of every kind and description, and the doing of all 
things necessary for the carrying on of said business, 
complying with all federal and state laws governing the 
sale of intoxicating liquor by wholesale.” 

B. No copy of the by-laws of the corporation accompanies 

the application inasmuch as the corporation was or- 
737 ganized just recently and at the first meeting of the 

directors, no by-law’s were adopted, as shown in the 
Minute Book,” The directors did not adopt at this meeting, 
any by-laws to govern the Corporation, but will adopt such 
by-laws at a meeting called for that purpose in the near 
future.” 

MIDDLESBORO LIQUOR & WINE CO. INC. 

Bv FLOYD BALL 

Personally appeared before me, Albert Elmore, a notary 
public for and in Bell County Kentucky, Floyd Ball, well 
known to me, who states under oath that he is an authorized 
officer of the Middlesboro Liquor & Wine Co., having au¬ 
thority to execute the foregoing application, and who ac¬ 
knowledged the same to be his act and deed, and that same 
is true to the best of his knowledge and belief. 
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Subscribed to and sworn this the 4th dav of February, 
1936. 

ALBERT ELMORE 
Notary Public Bell County Kentucky. 

(Seal) My Commission Expires April 25, 1939 

738 Adm. Ex. 4 

Instructions to Applicants for Wholesalers Basic Permits 
Under the Federal Alcohol Administration Act 

October 9, 1935. 

The Federal Alcohol Administration Act, approved Au¬ 
gust 30, 1935, provides that on and after March 1, 1936, it 
shall be unlawful, except pursuant to a basic permit issued 
under the Act by the Administrator— 

(1) to engage in the business of purchasing for resale at 
wholesale distilled spirits, wine, or malt beverages; or 

(2) for any person so engaged to receive or to sell, offer 
or deliver for sale, contract to sell, or ship, in interstate or 
foreign commerce, directly or indirectly or through an affil¬ 
iate, distilled spirits, wine, or malt beverages so purchased. 

An application for a wholesaler’s basic permit under the 
Act shall be filed on Federal Alcohol Administration Form 
FA-7. 

The application must be filed by the individual, partner¬ 
ship, joint stock company, business trust, association, cor¬ 
poration, or other form of business enterprise, receiver, 
trustee, or liquidating agent, which will actually operate 
the business. Applications may not be filed by parent cor¬ 
porations covering establishments proposed to be operated 
by affiliates. A separate application must be filed by each 
affiliate. 

An application for a wholesaler’s basic permit must be 
executed in triplicate, and must be accompanied by a sepa¬ 
rate sworn statement, also in triplicate, embodying the fol¬ 
lowing information with respect to the specific business cov¬ 
ered by the application: 
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739 1. Name and Address of Applicant And: 

A. Give address of warehouse, if different from office ad¬ 
dress. 

B. State whether applicant’s place of business is owned 
or leased by him. If leased, give the date of the lease, the 
duration thereof, the name and address of the owner, and 
the amount of monthly or annual rental. 

C. State whether applicant is an individual, partnership, 
or corporation. If a partnership, state the names and ad¬ 
dresses of all partners. If individual or partnership, state 
trade name, if any. If a corporation, state the date of in¬ 
corporation, the State in which incorporated, the amount of 
authorized capital, the amount of paid-in capital, and the 
names and addresses of the directors, officers, and all stock¬ 
holders who hold, or have subscribed for ten percent or more 
of the capital stock. 

D. State the source of the funds invested in the business, 
the names and addresses of all persons who hold, or who are 
expected to hold, a substantial financial interest in the en¬ 
terprise, and the amount of their interest; and state the 
names and addresses of all persons other than those covered 
by Paragraph C above, who have advanced by loan, or other¬ 
wise, more than ten percent of the capital invested in the 
business. 

E. State whether applicant is a successor to or is under 
substantially the same control, or is financed by substan¬ 
tially the same interest as any other busines unit at any 
time connected with the manufacture, rectification, impor¬ 
tation, warehousing, bottling, distribution or industrial use 
of alcohol or alcoholic beverages. State the names and ad¬ 
dresses of each such business unit and the nature of its 
business. 

2. Addresses of Branch Offices, If Any. 

3. Business History 

A. If applicant, or any individual, partnership, or corpo¬ 
ration named in 1 (C), 1 (D), or 1 (E), has been at any time 
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on his own account or as an employee, engaged in the pro¬ 
duction, rectification, distribution, warehousing, bottling, 
importation, or industrial use of alcohol or other alcoholic 
beverages, state the nature and extent of such business, in¬ 
cluding the volume of liquor handled per year. 

B. If applicant or any individual, partnership, or corpo¬ 
ration named in 1 (C), 1 (D), or 1 (E), ever held or was 
employed by an individual, partnership, or corporation 
which ever held a permit under the National Prohibition 
Act, state the number and classification of such permit, the 
period of operation thereunder, and whether or not such 

permit was ever proceeded against, suspended, or 
740 revoked. If any application of any such individual, 
partnership, or corporation for such a permit was 
denied, so state. 

C. If applicant, or officer, director, or principal stock¬ 
holder, or firm member of the applicant ever held a permit 
issued by the Federal Alcohol Control Administration, state 
the number and classification of such permit, the period of 
operation thereunder, and whether such permit was ever 
suspended or revoked, giving details. 

D. State, giving details, whether the applicant, or any 
person named in 1(C), 1(D), or 1(E), has, within five 
years prior to date of this application, been convicted of a 
felony under Federal or State law, or has, within three years 
prior to the date of this application, been convicted of a mis¬ 
demeanor under any Federal law relating to liquor, includ¬ 
ing the taxation thereof. 

E. State the business experience of the applicant and that 
of all persons named in 1 (C) and 1 (D), giving in detail, 
experience, if any, pertaining to the manufacture or distri¬ 
bution of intoxicating liquors. 

F. Furnish the names and addresses of at least five busi¬ 
ness references, including one bank reference, and briefly 
state the nature and extent of business relations with each; 
also state whether the applicant is rated by any commercial 
agency, and if so, give the name of such agency and the de¬ 
tails of the rating. 
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G. State amount of capital actually invested or proposed 
to be invested in the business, covered by the permit applica¬ 
tion, and if part of the capital is other than cash, specify 
the nature thereof and state how the value was arrived at, 
furnishing data, if available, to support the same. 

IT. State whether the applicant, either directly or through 
affiliates, owns or controls by stock ownership or otherwise, 
any plant for the production, rectification, or warehousing 
and bottling of distilled spirits, and if so, give the location 
of each such plant, the purpose for which used, the date of 
acquisition, and the names and addresses of the operating 
affiliates, if any. 

I. State whether applicant, either directly or indirectly, 
has actual or legal control over any other corporation or is 
actually or legally controlled by any other corporation, 
whether such control is effected through stock ownership or 
in any other manner; and if so, state the extent and manner 
of such control, the name and address of such corporation, 
or corporations, together with the names and addresses of 
the officers, and directors of each such corporation. 
741 J. State whether applicant, or any of its officers, 
directors, principal stockholders, or any other person 
holding, or expected to hold, a substantial financial interest 
in the enterprise, holds any interest in any premises on 
which distilled spirits, wine, or malt beverages are sold at 
retail. If so, give particulars, including date such interest 
was acquired. 

K. List the names of manufacturers or distributors of 
distilled spirits, wine, or malt beverages who have desig¬ 
nated the applicant as their exclusive agent and specify the 
territory covered by such designation. 

L. State whether applicant has his own sales organiza¬ 
tion. If so, specify nature and extent thereof. 

M. State whether applicant is now engaged in the busi¬ 
ness covered by this application. If so, furnish approxi¬ 
mate date applicant commenced the actual purchase and sale 
at wholesale of alcoholic beverages. 
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N. State whether the applicant proposes to sell at whole¬ 
sale distilled spirits, wine and/or malt beverages and esti¬ 
mate the percentage of the applicant’s business which will 
be in each class of liquors. 

4. State and Federal Laws. 

A. Furnish the number, or numbers, of license, or licenses, 
to engage in the sale at wholesale of alcoholic beverages is¬ 
sued to the applicant by the State in which his place of busi¬ 
ness is located. State specifically whether such license, or 
licenses, cover the sale of any one, or two, or all of the fol¬ 
lowing classes of liquors: (1) distilled spirits, (2) wine, and 
(3) malt beverages. 

B. State whether the applicant has procured from the Col¬ 
lector of Internal Revenue, occupational tax stamps as a 
wholesale liquor dealer, or wholesale malt liquor dealer, and 
furnish the numbers of such stamps. 

5. Powers. 

If applicant is a corporation, set forth a copy of the pow¬ 
ers of the corporation as stated in its articles of incorpo¬ 
ration. If applicant is a corporation, the application shall 
also be accompanied by a certified copy of the by-laws 
742 or resolutions of the Board of Directors, authorizing 
an officer or officers to execute the application on be¬ 
half of the corporation. 

FEDERAL ALCOHOL ADMINISTRATION 
By FRANKLIN C. HOYT, 

Administrator. 

********** 

EXCERPTS FROM REPORT, FINDINGS AND RETURN 
OF SUBSTITUTE HEARING OFFICER. 

1. A hearing on Proceedings for Annulment of Whole¬ 
saler’s Basic Permit No. PDW-9867, issued to Middlesboro 
Liquor & Wine Co., Inc., under the Federal Alcohol Admin¬ 
istration Act, heretofore having been ordered by the Ad¬ 
ministrator; and 
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2. James J. Lewis, having convened a hearing on May 15, 
1940, in Room 526, Washington Loan and Trust Building, 
Washington, D. C., pursuant to the foregoing Order, re¬ 
convened said hearing on May 20, 1940, at Washington, 

D. C., and on May 27, 28, 29, 30, and 31,1940, in the Circuit 
Court Room, City Hall, Middlesboro, Kentucky; and 

3. William J. Kass, having reopened and reconvened said 
hearing on April 16, and 17, 1941, in Hearing Room No. 6, 
Board of Tax Appeals, Internal Revenue Building, Wash¬ 
ington, D. C., pursuant to Order of Substitution and Order 
Reopening Hearing as amended by Order of Postponement; 
and 

4. Appearances having been entered on behalf of the 
Administrator by William E. Sterling, Esq., Benito 
Gaguine, Esq., and William H. Jacobs, Esq., and on behalf 
of the Respondent by John K. Skaggs, Jr., Esq., and Walter 

E. Gallagher, Esq.; and 

5. I, William J. Kass, as Substitute Hearing Officer pur¬ 
suant to aforesaid Order of Substitution, dated August 23, 
1940, issued by Acting Deputy Commissioner of the Bureau 
of Internal Revenue, Dwight E. Avis, by virtue of and pur¬ 
suant to authority vested under Treasury Order No. 30, 
dated June 12, 1940, report as follows: 

• *•*#####* 

3026 Statement of the Issues 

This proceeding is based upon section 4 (e) (3) of the 
Federal Alcohol Administration Act, which requires the 
Administrator to annul a basic permit procured through 
fraud, or misrepresentation, or concealment of material 
fact, and originated from an Order, issued March 27, 1940, 
instituting proceedings for annulment of Wholesaler’s 
Basic Permit No. PDW-9867. This Order, in substance, 
alleges generally that such permit was procured through 
fraud, or misrepresentation, or concealment of material 
fact, and specifically that: 

1. The true interests in Respondent of William Hill, Alva 
Ball, Walter Carey, J. Frank Ball, and Floyd Ball, were 
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either concealed or misrepresented in the supporting affi¬ 
davit filed with Respondent’s permit application; 

2. Respondent misrepresented or concealed the fact that 
a large part of the funds invested or proposed to be invested 
in Respondent’s business were obtained from William Hill, 
Alva Ball, and Walter Carey; 

3. Respondent misrepresented or concealed the fact that 
its predecessor, A. William Glick, had not conducted a 
wholesale liquor business but actually was an employee of, 
and “front” for, H. George Blincoe and Floyd Ball, the 
principal parties in interest in a wholesale enterprise pre¬ 
viously conducted in Glick’s name; 

4. Respondent concealed or misrepresented the fact that 

William Hill, Walter Carey, Floyd Ball, Alva Ball 
3027 and H. George Blincoe held interests in retail liquor 
premises at the time Respondent filed its application 
for a wholesale permit; 

5. Respondent’s president, H. George Blincoe, appeared 
at a hearing on a Notice of Contemplated Denial of Respon¬ 
dent’s application and gave false or misleading testimony 
under oath regarding Walter Carey’s true interest in Re¬ 
spondent, sales made to Tennessee purchasers, entries made 
in Respondent’s 52-B records, and Floyd Ball’s withdrawal 
from Respondent corporation. 

Respondent specifically denies the allegations and avers, 
in substance, that the Administrator is estopped from pro¬ 
ceeding herein, as the charges, if true, are predicated upon 
facts within the Administration’s knowledge during the past 
few years, despite which no action heretofore has been in¬ 
stituted ; that the specific allegations not only lack elements 
necessary to constitute fraud, misrepresentation or con¬ 
cealment of any material fact, but, even if true, do not con¬ 
stitute fraud, etc.; that the general charge is defectively 
pleaded; that Respondent’s business conduct has been such 
that fraud could not result therefrom; that the Adminis¬ 
trator lacks the power to annul Respondent’s permit, and 
that the particular allegations do not and cannot constitute 
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fraud, misrepresentation or concealment of material facts 
either in law or fact. 

Summary of the Administration’s Evidence 

It is the Substitute Hearing Officer’s opinion that a clear 
and concise picture of the Administration’s case may best 
he obtained by briefly, substantially restating the charges 
and summarizing the Government’s evidence in relation to 
the individuals involved rather than in the order in which 
such evidence was offered at the Hearing. 

1 . 

The Administrator’s order charges Respondent with con¬ 
cealing or misrepresenting the true interests of William 
Hill, Alva Ball, Walter Carey, J. Frank Ball and Floyd 
Ball. 

William Hill 

The Government introduced Wholesaler’s Permit No. 
PDW-9867 (Adm. Ex. 1) issued July 14, 1937 pursuant to 
notarized copy of an application for a Permit (Adm. Ex. 
2), dated February 4, 1936, signed and filed on Respon¬ 
dent’s behalf of Floyd Ball, Secretary-Treasurer; 

An affidavit (Adm. Ex. 3), sworn to and signed by Floyd 
Ball filed with the above application in response to inter¬ 
rogatories propounded by the Administrator in a mimeo¬ 
graphed copy of Instructions to Applicants for Basic Per¬ 
mits (Adm. Ex. 4) which are required to be answered under 
oath by all permit applicants. This affidavit states that Re¬ 
spondent’s stock is divided solely between H. George Blin- 
coe, J. Frank Ball, and Floyd Ball who own 250, 195 and 55 
shares respectively, but fails to disclose the name of Wil¬ 
liam Hill other than as proprietor of the building in which 
Respondent’s business is located; 

A yellow-colored work sheet (Adm. Ex. 43) stating the 
names of Carey, Blincoe, J. Frank, Floyd and Bill Hill and 
the amount of dividends received by them July 7, 1936. 

The Government called James P. Coleman, a field inves¬ 
tigator of the Federal Alcohol Administration, who testi- 
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tied that he was informed by Floyd and Alva Ball that the 
55 shares of Respondent’s stock carried in Floyd’s name 
actually belonged to Bill Hill but were not listed in his name 
because of certain ill-feeling existing between Hill and H. 
Geo. Blincoe (Respondent’s President) (tr. 42). That Floyd 
Ball personally saw to it that Hill received the 1936 divi¬ 
dends on such stock and that such dividends totaled approx¬ 
imately 11 per cent of the total dividends paid on Respon¬ 
dent’s stock (tr. 51, 60 and 100). That these 55 shares rep¬ 
resented a one-ninth interest in Respondent’s predecessar 
(tr. 42) and had been given to Hill by Floyd and Alva Ball 
“out of the goodness of their heart” (tr. 49) in the latter 
part of 1935 or early part of 1936 prior to the incorporation 
of Respondent (tr. 91). That Floyd Ball transferred or 
sold the 55 shares to Oscar Miracle in August of 1936 for 
$5500 as the Federal Alcohol Administration was “putting 
a little heat on events in his past life” (tr. 35), although the 
actual sale thereof did not occur until March of 1937 (tr. 
50). That Floyd then resigned as Secretary-Treasurer and 
withdrew from Respondent, being succeeded by Miracle (tr. 
91). Coleman also stated that Miracle had informed him 
that he received the 55 shares of Respondent’s stock from 
Floyd Ball out of gratitude for broker services Miracle ren¬ 
dered at the time Hill sold the Wabash Hotel Building to 
Ball (tr. 54) and had received a salary and the dividends 
from said stock for 1936 (tr. 56). 

Coleman likewise testified that he received the yellow- 
colored work sheet (Adm. Ex. 43) from Frank Dooley 
3029 (tr. 223) a certified public accountant employed by 
Respondent in 1938 and 1939, who had prepared it at 
the request of, and from papers furnished by, John Skaggs, 
Jr., Respondent’s attorney. According to Coleman, Dooley 
advised him that this yellow-colored sheet in his opinion 
constituted a complete audit of Respondent’s 1936 and 1937 
records (tr. 228). 

The Government then called Frank A. Dooley, whose 
statements in addition to substantiating Coleman’s testi¬ 
mony with respect to the yellow-colored work sheet (Adm. 
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Ex. 43) shows that this witness audited Respondent’s gen¬ 
eral ledger account for 1936 and 1937 with reference to 
all matters dealt with in Respondent’s general ledger 
sheets (Adm. Exs. 25-35 inc.) and is of the opinion 
that such ledger sheets are complete and constitute 
a complete record of the dividends paid any person con¬ 
nected with Respondent (tr. 245) and a full picture of the 
book entries concerning dividends, amounts issued and the 
source of the items against which they were balanced (tr. 
248). Upon cross-examination, Dooley stated that Respon¬ 
dent’s books for 1936 and 1937 were not kept in accord with 
recognized good accounting practice (tr. 252). That the fig¬ 
ures on the yellow sheet (Adm. Ex. 43) correspond with 
those on Adm. Exs. 26 and 27 (two sheets from Respon¬ 
dent’s general ledger account) (tr. 283) (Dooley first stated 
that such figures correspond and then later said they do 
not (tr. 283-284). 

The Government then called John K. Skaggs, Jr. (Re¬ 
spondent’s attorney) who stated that he showed a yellow 

sheet to Doolev and Government counsel which he received 
•» 

from Respondent in connection with certain Income Tax 
transactions (tr. 202). That he regarded this paper as a 
confidential communication between attorney and client 
and refused to state whether it is a true copy of the yellow- 
colored sheet Adm. Ex. 43 (tr. 204). 

Alva Ball 

The Government introduced the accompanying affidavit 
(Adm. Ex. 3) filed with Respondent’s application. This 
affidavit fails to disclose the name of Alva Ball: 

Photostatic certified copies of J. Frank Ball’s federal 
income tax returns for 1936 and 1937 (Adm. Exs. 13 and 
14) which state that the 1936 and 1937 salaries paid J. 
Frank Ball by Respondent were divided equally between 
Alva and Floyd Ball (Sons of J. Frank Ball) and paid them 
as salaries for managing J. Frank’s business affairs which 
he was unable to do because of ill-health and failing eye¬ 
sight; 


32 


Photostatic copies of 156 checks issued by Respondent 
(Adm. Ex. 22) the pertinent ones of which are identified as 
follows: 


Check Xo. 1846 dated January 29, 1936 payable to Alva 
Ball’s order bears the notation “for account drawing pay¬ 
able 1935”; 


Checks Xos. 1143 and 5491 dated August 18, 1939 and Au¬ 
gust 15, 1938, respectively, payable to J. Frank Ball’s order 
bear the endorsements “Ball Brothers’’ and “J. Frank Ball 
by Alva Ball’’, respectively; 

Sixteen (16) checks bearing dates, covering the period 
from Januarv through Julv of 1936, pavable to Alva Ball’s 
order represent the payment of salaries and expenses; 

Ten (10) checks, bearing dates covering the period be¬ 
tween June of 1936 and December of 1938, payable to J. 
Frank Ball's order, represent the payment of salaries and 
expenses and bear Alva Ball’s endorsement in addition to 
J. Frank Ball’s; 


3030 Five (5) checks, bearing dates covering the period 
between July 7 and December 2 of 1939, payable to J. 
Frank Ball's order severally bear the notation “for Alva” 
for Alva personally" or “for adv. Alva” or “for adv. 


01 


to Alva”; 


Two (2) checks, dated March 20 and May 29, 1939, respec¬ 
tively, payable to the joint order of Floyd and Alva Ball 
bear the endorsements “Alva and Floyd Ball” and “Floyd 
and Alva Ball Bros."; and 


Check Xo. 1826 dated July 7, 1936 for $7,889.28 payable 
to J. Frank Ball's order, bears the notation “for dividends 
in full to June 30, 1936, on 195 shares”, the joint endorse¬ 
ment “J. Frank Ball and Floyd Ball" immediately followed 
by the pencil notation “2/78S9.28”; 


3944.64 


Photostatic copies of 12 sheets from Respondent’s gen¬ 
eral ledger account, the pertinent ones of which are identi¬ 
fied as follows; 
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Adm. Ex. 27 entitled “Cash Loaned” 1937 bears the 
items: “March 20—3058— F. & A. B. to Bill Hill—$10,000”, 
“March 20—317—F. & A. B. to B. Hill—$10,000”, “March 
20—3070—F. & A. B. to B. Hill—$1470.51”, “May 19—3300 
—F. & A. B.—$1,000*’, and ‘‘August 9—F. B. 1/3 each— 
$154S.”; 

Adm. Ex. 33 entitled “J. Frank Ball” 1930 bears the 
items: “Feb. 11—Mdse, (paid Alva)—$21.80”, “Feb. 20-1/2 
ck. 1923 Steepleton (Floyd, Alva, Bill)—$50” and “May 
14—ck. 1980—income tax (Pd. for Alva)—$110.73”; 

A yellow-colored work sheet (Adm. Ex. 43) giving the 
amount of dividends paid Carey, Blincoc, J. Frank, Floyd 
and Bill Hill for 1930. Under the names of J. Frank and 
Floyd Ball appears the notation “1/2 to Alva 1/2 to Floyd” 
while immediately following an item of $10,000 credited to 
Floyd Ball appear the initials “F & A” with an arrow 
pointed from such initials to that sum. 

Government witness Investigator .James P. Coleman tes¬ 
tified that Alva and Floyd Ball jointly informed him that 
the 195 shares of Respondent’s stock carried in J. Frank 
Ball’s name on the corporation’s records were listed as a 

matter of convenience but were aetuallv owned bv Alva and 

♦ * 

Floyd Ball (tr. 23). That J. Frank Ball had never put any 

money in the corporation, was never active therein, very 

seldom visited Respondent's premises, “had no part and 

had no interest in the business** and had no income of his 

own although Alva and Floyd considered him a partner in 

everything (tr. 23-30). That whatever money was earned 

bv the Balls was earned bv Alva and Flovd and that the 195 
• • * 

shares were carried in J. Frank Ball's name because of 
Alva’s interest in a retail liquor store known as the Tropi¬ 
cal Bar and Grill (tr. 29). 

##*#####*# 

J. Frank Ball. 

The Government introduced the accompanying affidavit 
(Adm. Ex. 3) filed with Respondent *s application (Adm. Ex. 
2) which states that J. Frank Ball owned 195 shares of stock 
in Respondent; 




Photostats of certified copies of J. Frank BalPs federal 
income tax returns for 1930 and 1937 (Adm. Exs. 13 and 14). 
These returns show that J. Frank Ball received an aggre¬ 
gate sum of $24,520 as salary from Respondent and that he 
divided this sum equally between his two sons, Alva and 
Floyd, as salaries to them for managing and taking care of 
his affairs; 

Photostats of certified copies of Floyd Ball's federal in¬ 
come tax returns for 1930 and 1937 (Adm. Exs. 15 & 10) 
which show that Floyd received a total of $12,200.00 in the 
form of salary from J. Frank Ball; 

Photostatic copies of 150 checks issued by Respondent 
(Adm. Ex. 22) 74 of which are payable to J. Frank Ball’s 
order and cover the period between February 1930 and Octo¬ 
ber 1939. Of these 74 chocks three bear the endorsements 
“Ball Bros.", “J. Frank Ball by Alva Ball” and “J. Frank 
Ball and Floyd Ball", respectively; ten bear the endorse¬ 
ment of Alva Ball in addition to that of J. Frank Ball; five 
bear one of the following notations upon their faces: “For 
Alva", “for Alva personal", “for adv. Alva" or “for adv. 
1o Alva": and one, check Xo. 1820 dated .July 7, 193(1 in the 
sum of $7889.2s bears the notation “for dividends in full to 
.June 30. 1930, on 195 shares" and the endorsement “.J. 
Frank Ball and Floyd Ball" followed by the pencil nota¬ 
tion "2 7SS9.28": 

3944.04 


A yellow-colored sheet (Adm. Ex. 43) listing the 193Gand 
1937 dividends paid Respondent’s stockholders. Under the 
statement of 1930 dividends paid .J. Frank Ball, which total 
$11,889.28, appears the notation “ '4 to Alva 1 j to Floyd”. 

Investigator Coleman testified that Floyd and Alva Ball 
informed him that they actually owned the 195 shares listed 
in .J. Frank Ball’s name but that it “was more or less car¬ 
ried (in J. Frank’s name) as a matter of convenience” as 
Alva’s name appeared in the retail license issued to the 
Tropical Bar and drill (tr. 29). That .J. Frank had never 
put any money into the company, had no part or interest 
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nor ever was active therein and very, very seldom visited 
the business. That J. Frank possessed no income of his own 
and the only money earned was earned by Alva and Floyd 
(tr. 30) and that each of them owns a 259? interest in the 
corporation (tr. 60). Coleman also stated that Alva and 
Floyd Ball had informed him that the original partnership, 
predecessor of Respondent, consisted of themselves, Walter 
Carey and IT. Geo. Blineoe (tr. 29). 

3033 Floyd Ball. 

The Government, in addition to relying upon evidence 
heretofore introduced to sustain the allegations involving 
William Hill, Alva Ball and J. Frank Ball introduced the 
docket record of Respondent's Application Hearing (Adm. 
Ex. 17) the transcript of which (P. 3) shows that Blineoe 
(Respondent's President) informed the Administration 
that on August 24, 1936 Floyd Ball resigned as Secretary 
and Treasurer of Respondent and sold and transferred oil 
of his stock therein to Oscar L. Miracle: 

A letter (Adm. Ex. IS), dated August 31, 1936, addressed 
to, and received by, the Federal Alcohol Administration, 
from .Joseph A. Cantrel (Respondent's Attorney in the Ap¬ 
plication case) corroborating the fact that the above testi¬ 
mony was given at the Application Hearing: 

Photostatie copies of 6S pages from Respondent 's minute 
hook (Adm. Ex. 36), the pertinent portions of which, so far 
as Floyd Ball is concerned, show that on January 15, 1936 
Ball was elected Secretary-Treasurer of Respondent and 
received 55 shares of stock therein for which he paid $5500. 
That Floyd's resignation from the firm and the transfer 
of this stock to Oscar L. Miracle on August 24, 1936 was 
acted upon favorably by Respondent's stockholders. That 
Floyd was given a power of attorney, January 4, 1939 by 
Respondent to sign all documents requiring the signature of 
J. Frank Ball, President. That Floyd was appointed Re¬ 
spondent's General Manager January 2, 1939 at a salary of 
>1,000 a month. 
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Certified copies of the verdict and judgment in the case 
of Kentucky v. Floyd Ball (Gov’t. Ex. 10 of Adm. Ex. 17) 
which shows that in 1923 Floyd Ball had been indicted, tried 
and found guilty of the offense of shooting and wounding 
and had been sentenced to a term of five years in the State 
Penitentiary; 

A report, dated April 18,1936, to Mr. John L. Huntington, 
Deputy Administrator in Charge of Enforcement, from 
Federal Alcohol Administration Investigator Herman P. 
Roos (Gov’t. Ex. 6 of Adm. Ex. 17), which states that the 
criminal docket records of the clerk of the United States 
District Court, London, Kentucky and of the Bell and 
Laurel Circuit Courts, Pineville and London, Kentucky 
show the following: 

United States v. Floyd Ball: 1.—Selling, Transportation 
and Possession of Liquor—11/27/28—Not Guilty 12/4/28; 
2.—Penal Code Sec. 37—Conspiracy to violate the N. P. A. 
—11/26/28—Not Guilty 11/29/28: 3.—Violation of N. P. A. 
—11/26/28—Not Guilty 11/29/28; 4.—Title 18, Sec. 408, 
U. S. C. A.—National Motor Vehicle Theft Act—11/27/28— 
Jury disagreed 12/4/28—Nolle Proseq. 5/5/29. 

Kentucky v. Floyd Ball: 1.—Malicious Shooting and 
Wounding with Intent to Kill—11/16/1 4 —$500 bond—Case 
dismissed on motion of the State’s Attorney 3/9/15; 2.— 
Assault and Battery—3/9/15—$50 fine; 3.—Liquor 
3034 —11/22/16—$100 bond—Jury disagreed—Records 
do not disclose ultimate disposition of this case; 4. 
—Breach of Peace—6/21/17—$100 bond—Case dismissed 
on motion of State’s Attorney 3/10/19; 5.—Concealed 
Weapon—5/27/19—$100 bond—Case dismissed 11/11/19; 
6.—Liquor (second offense)—11/12/19—Case dismissed on 
motion of State’s Attorney 12/20/19; 7.—Malicious Shoot¬ 
ing and Wounding with Intent to Kill—11/13/19—$1500 
bond—Case transferred from Bell to Laurel Circuit Court 
—Guilty Verdict—Sentenced to 5 years in State Peniten¬ 
tiary 6/8/23—Verdict appealed from 10/13/23—Verdict af¬ 
firmed by appellate court 11/30/23. (This case appears to 
relate to the verdict and judgment, certified copy of which 
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was introduced as Gov’t. Ex. 10 at the Application Hear¬ 
ing. Investigator Roos’ report states that the records of 
the Receiving Officer and Warden’s Office of the State Peni¬ 
tentiary fail to show the receipt of Floyd Ball at any time); 
8.—Liquor in Possession—3/11/22—$300 bond—Tried and 
Acquitted 11/15/26; 9.—Liquor—5/16/22—$500 bond— 
Tried and Acquitted 11/15/26; 10.—Contempt of Court (in¬ 
timidation of witnesses)—8/5/22—$100 bail—Tried and 
Acquitted 3/10/24; 11.—Liquor in Possession—7/21/22— 
Case dismissed 3/10/24; 12.—Liquor 6/18/23—Case dis¬ 
missed 3/10/24; 13.—Selling Liquor—6/18/23—Case dis¬ 
missed 3/10/24; 14.—Murder—6/18/24—State’s Attor¬ 

ney’s motion to dismiss indictment sustained by Court 
6/2/26—Defendant discharged. 

(The above report of April 18, 1936 from Roos was re¬ 
ceived in evidence at the application hearing solely for the 
purpose of showing some of the matters which were before 
the Federal Alcohol Administrator at the time he instituted 
the application hearing proceedings and not as evidence 
tending to prove or disprove any of the issues raised in said 
hearing (Adm. Ex. 17, App. Hearing Tr. pp. 8 & 9). How¬ 
ever, no limitation was placed upon its introduction in evi¬ 
dence in the instant proceedings nor was any objection in¬ 
terposed to its reception therein). 
###•###••* 

3038 Summary of Respondent’s Evidence 

As Respondent’s case is predicated primarily upon the 
oral testimony of witnesses rather than documentary evi¬ 
dence, a summary of such testimony is given in the order 
in which it relates to the Administration’s allegations fol¬ 
lowed by a description of the exhibits introduced in evi¬ 
dence : 

Floyd Ball. 

Floyd Ball testified that a partnership consisting solely 
of himself, H. George Blincoe and Walter Carey, engaged 
in the wholesale liquor business under the name of A. W. 
Glick, was organized prior to Respondent’s incorporation 
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(tr. 304-305). That each partner invested one or two thou¬ 
sand dollars and held a one-third interest therein (tr. 328). 
That he endeavored to bring Bill Hill into the partnership 
as the two of them were partners in everything but that Hill 
was “griping around” and would not come in, so in 1935 
Floyd, unknown to Blincoe and Carey, had a “side agree¬ 
ment” with Hill whereby Hill held one-third interest in 
Floyd's one-third share in the partnership (tr. 336, 340 & 
341). That after the partnership was formed Floyd’s share 
was increased to fifty per cent and Blincoe’s and Carey’s 
each decreased to twenty-five per cent (tr. 329, 330 & 332). 
That notwithstanding this increase Hill’s one-third of 
Floyd’s original interest remained unchanged (tr. 342 & 
345). 

Ball said that the A. W. Click partnership was incorpo¬ 
rated into Respondent corporation in January, 1936 (tr. 
309 & 332) and that all of its assets were transferred to Re¬ 
spondent in exchange for stock therein (tr. 346). That sev¬ 
eral days prior thereto Floyd, without objection from Blin- 
coc and Carey (tr. 335), had made an outright gift of his 
share in the partnership to his father, J. Frank Ball, as the 
elder Ball was “getting along up in years” and Floyd de¬ 
sired making “him feel better” by improving his position 
in the community (tr. 332 & 334). That a mutuality of in¬ 
terest exists between himself, father, and brother Alva in 
connection with any property owned by each of them (tr. 
317). That anything one of them has “we all three have” 
(tr. 312). That, to his knowledge, his brother Alva has no 
interest in J. Frank Ball’s stock (tr. 317 & 318). That old 
age and physical incapacity of the parent compels the as¬ 
sistance of Alva and Floyd in the conduct of his affairs (tr. 
356 & 357) and that Floyd, but not Alva (tr. 375), holds a 
power of attorney from the father authorizing the perform¬ 
ance of any act which the father could do (tr. 356). 

Floyd stated that the 55 shares of Respondent’s stock 
represented on stock certificate stub 27 (Adm. Ex. 5) be¬ 
longed to him and were in his possession (tr. 353) but con¬ 
stituted Hill’s interest in Respondent’s predecessor (tr. 
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347). That IT. George Blincoe first learned of this “side 
agreement” with Hill sometime after Respondent’s appli¬ 
cation hearing (August, 1937), but refused to recognize it 
and would not consider Hill in the corporation (tr. 349 & 
351) as he and Hill were personal enemies (tr. 353) and 
never had any business dealings with each other (tr. 352). 
That when he (Floyd) sold these 55 shares to Oscar Miracle 
he received $5500 in the form of notes (tr. 367). That he 
gave his own notes in this amount to Bill Hill (tr. 368). 
That Respondent’s bookkeeper should have made check No. 
1809 payable to Floyd instead of Bill Hill and had been in¬ 
structed to charge the sum of $2500 appearing thereon to 
Ball’s account (tr. 369). That this $2500 belonged to Hill 
(tr. 371) in part settlement of the “side agreement” be¬ 
tween Ball and Hill (tr. 372). 

This witness also testified that he received no 1937 divi¬ 
dends from Respondent but that all of the money paid him 
in that year by Respondent was divided between himself 
and his father, with the exception of approximately $7,000, 
or $8,000, which his father paid him as a salary (tr. 
3039 361 & 365). That certain payments and withdrawals 

from Respondent were made to his brother Alva (tr. 
372-373). That monies paid Alva in 1937 by Respondent 
were to be credited to his father who charged them off as 
salary to Alva (tr. 373-374). That Alva performed no ser¬ 
vices for Respondent but only for his father (tr. 375). That 
Alva had nothing to do with hiring or discharging Respon¬ 
dent’s employees nor did he, on behalf of his father, attempt 
to take any part in the dictation of Respondent’s policies 
(tr. 375). * 

This witness further testified that he held no interest in 
retail liquor premises from February 4, to August 26, 1936 
(tr. 319). That he had been associated with Bill Hill in a 
retail business in Middlesboro in 1934 and early part of 
1935 (tr. 338), but had transferred his interest therein to 
Alva in 1935 (tr. 336), although he never had any written 
agreement of any kind at any time with any of his partners 
(tr. 325). That the Tropical Gardens was a dance hall lo- 
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cated in the rear of the Wabash Hotel building and was op¬ 
erated by Hill and the Ball brothers (tr. 359). That no 
liquor was sold at that place (tr. 360) and that his interest 
therein dates back to 1936, whether prior to August 26 of 
that year he is unable to say (tr. 359). That lie acquired 
an interest in the B & J Bar and the B & W Bar late in 1937 
or early in 1938 (tr. 360). 

Ball likewise stated that he was interviewed by Coleman 
“may be it was 1937 or 1938” and by other Administration 
investigators prior to that time (tr. 357), and thinks he in¬ 
formed them of “all the things” he testified to at this hear¬ 
ing (tr. 35S & 360). That he disposed of his interest in Re¬ 
spondent sometime before the application hearing (August, 
1936) and now (May 29, 1940) possesses no interest therein 
(tr. 298-299). 

Upon cross-examination Ball stated that the partnership 
of Blincoe, Carey and Ball operated under the name of A. 
W. Glick and not A. W. Glick, d.b.a. Middlesboro Liquor and 
Wine Company (tr. 377). That he paid “on the range of 
whatever the stock was worth” for the increase of his share 
from 1/3 to 1/2 interest in the partnership (tr. 384). 
That Alva contributed nothing toward this acquisition 
even though he received, without asking for, a part of 
the partnership profits from his brother (tr. 383) and con¬ 
tinued doing so after Floyd cut Hill in on such profits al¬ 
though Alva was not advised of Hill’s interest at that time 
(tr. 384). That the mutuality of interest between the two 
brothers and their father is not carried into business enter¬ 
prises in which he is a participant although “if Alva comes 
to mv house and he does not like mv cook he can fire mv 
cook, and if I make any money Alva can have it, and the 
same with my father. If my father makes any money 1 
can get it * * (tr. 383). That he treated his father’s 
interest and uses and treats Alva’s automobile as his own 
when it pleases him to do so although he could not dispose 
of such interests (tr. 464). That he has no idea as to the 
amount he gave Alva out of the partnership profits (tr. 
3S4) as no books showing transactions between the two 
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brothers and their father were kept until lately (tr. 385). 
That his father paid him nothing for the interest he re¬ 
ceived in the partnership (tr. 387) and was not informed 
that Floyd had received a interest in the partnership, or 
that Hill was interested therein, nor did the father ask for, 
nor was he given any, reason why Floyd was giving him 
a one-half less one-ninth interest. That he doesn’t know 
whether he advised Alva that this interest was given the 
father (tr. 388). That the 195 shares of stock his father 
received from Respondent were in payment for this part 
of the partnership assets which the elder Ball had trans¬ 
ferred to Respondent (tr. 460-461). 

Floyd also stated that due to his father’s poor health and 
inability to conduct his own affairs it was necessary for 
Floyd to work for and look after the father’s interest in Re¬ 
spondent corporation. That this situation prevailed from 
the end of 1935 (tr. 386). That prior to 1936 he was abso¬ 
lutely responsible for the living expenses of his 
3040 father and had claimed him as a dependent in his in¬ 
come tax returns (tr. 387). That his father appeared 
upon the wholesale liquor premises at different times in 
1935 and 1936, but never worked there (tr. 389). 

Floyd said that the Tropical Gardens was located in the 
rear of the Wabash Cafe (tr. 319) and possessed a direct 
entrance through the Wabash Cafe bar so that whiskey 
could be obtained therefrom at retail (tr. 398), and two out¬ 
side entrances from the Cafe directly to the Gardens (tr. 
392). That the Cafe was conducted by himself and Hill until 
1935 when he transferred his interest to Alva. That Hill 
was sole proprietor of the Cafe but Alva, Floyd and Hill 
were joint owners in the bar located therein until the A. W. 
Glick partnership was formed when Floyd gave his inter¬ 
est in the bar to Alva (tr. 396). That no transfer papers 
nor consideration were involved in the transfer (tr. 393) 
as he merely informed Alva that he was turning his interest 
in the bar over to Alva as he was going into the wholesale 
liquor business (tr. 394). That he guesses he informed Hill 
of this transfer (tr. 396). That he is of the opinion that no 
profits were derived from the bar (tr. 397). 
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Ball stated that he had been Respondent’s secretary and 
treasurer until 1937 at a monthly salary ranging from $500 
to $1,000. That since then he has acted under power of at¬ 
torney from his father in addition to being General Man¬ 
ager of Respondent (although he professes ignorance as to 
the title’s meaning) (tr. 401). That he is unable to state the 
nature of his work during 1936,1937,1938 and 1939 although 
it was not the same (tr. 480). That it would be hard for 
him to describe the work he has done commensurate with 
his salary (tr. 484). That Alva received as much from the 
father as Floyd did because Floyd would give him part of 
it (tr. 459) although there "was no agreement to this effect 
“it is just something we do” (tr. 460). That Alva is not 
around as much as Floyd is nor can he say whether Alva 
does as much work as Floyd does. That in 1937 he had no 
arrangement with Respondent whereby he could obtain 
checks and cash therefrom but that he could do so if he so 
desired without giving any reasons therefor, notwithstand¬ 
ing the fact that he was not in the company (tr. 462). That 
such money was divided between the father, Alva and him¬ 
self. That this situation might seem unusual to others but 
the Balls did not consider it so. 

Ball further stated that he sold and delivered the 55 
shares of stock to Miracle prior to Respondent’s applica¬ 
tion hearing (tr. 472). That this stock was retained by him¬ 
self because he held Miracle’s note (he is not sure of this 
but believes the stock was placed in Respondent’s safe (tr. 
473). That he doesn’t remember -whether he transferred 
the stock to Hill and he, in turn, transferred it to Miracle 
“or whether it was just transferred to him” (Miracle) be¬ 
cause “as between Bill Hill and I the stock was really Bill 
Hill’s” (tr. 473). That Hill disposed of these 55 shares in 
March of 1937 although the deal started sometime in 1936 
(tr. 474-476). 

Upon redirect examination Floyd testified that up to the 
time of the application hearing he had told no one with the 
Company that he considered the 55 shares as Bill Hill’s 
stock (tr. 485). That the only money he got from Hill for 
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the 55 shares was later “I mean what he had made out of 
the stock” (tr. 487). That Hill did not have the money at 
the time and Floyd is sure that Hill signed his note at the 
bank and paid Floyd, the amount of which he does not re¬ 
call. That Hill received the dividends through him and the 
first money he received he signed a note for Hill at the bank 
(tr. 488). That after he sold his stock and resigned from 
Respondent (tr. 489) he continued performing services 
therein for his father (tr. 491). 

Upon recross examination Floyd denied testifying 
3041 that he told Hill he would give him 55 shares solely 
because of their being in business together (tr. 493). 
However, he did state that no agreement existed between 
them and that this stock was not given Hill as a matter of 
right but he paid possibly $1,000 or $1,500 for it (tr. 494). 

H. George Blincoe. 

H. George Blincoe testified that he resided in Middles- 
boro, Kentucky, since 1934 and entered the wholesale liquor 
business there shortly after Repeal. That as there was no 
wholesale house in that city and as it is recognized as a 
shipping center for most of the large industries in the 
United States (tr. 517 & 518), he decided to establish there. 
That he met Floyd Ball in a retail liquor store in the Wa¬ 
bash Cafe and the two of them, in addition to Walter Carey, 
who was with Blincoe at the time, agreed to form a partner¬ 
ship (Middlesboro Liquor and Wine Co.) wherein each of 
them was to invest $1,000 and own a third interest (tr. 519). 

He stated that later Floyd’s third was increased to one- 
half as Carey and Blincoe were in Florida most of the time 
looking after other interests and as Floyd spent more time 
running the business that Floyd paid the difference between 
a third and a half for this increase (tr. 523). That this oc¬ 
curred while Glick was still employed by the partnership 
(tr. 522 & 524). That just prior to incorporating Floyd 
told him that he was transferring his interest less one-ninth 
to his father (tr. 526). That he did not know the reason for 
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this transfer but believes it was done for the betterment 
of the father’s health (tr. 524). That Respondent was in¬ 
corporated January 12, 1936 and Arthur Rohrer was hired 
as attorney to draft the articles of incorporation (tr. 526). 
That he made application for a basic permit from the FAA 
on behalf of Respondent on Feb. 4,1936 (tr. 526-527). That 
the answer he made in the affidavit that applicant is a suc¬ 
cessor to A. William Glick who previously conducted a 
wholesale liquor business at the same address (tr. 528) was 
not an effort to cover up anything or to commit fraud (tr. 
530-531). That the statement that Blincoe, J. Frank and 
Floyd Ball advanced the funds invested in Respondent’s 
business is true (tr. 533 & 535). 
#*•••••••• 

3043 He stated that the assets of the partnership of 
Carey, Ball and Blincoe, in which he held 25% inter¬ 
est (tr. 594), were put into Respondent (tr. 593). That he 
received 250 shares of stock therefrom. That stock was is¬ 
sued to Carey sometime after Respondent’s incorporation. 
Blincoe said he knew of withdrawals from Respondent made 
by Floyd and Alva Ball after Floyd had resigned there¬ 
from (Aug. 1936) (tr. 602). That he instructed Respon¬ 
dent’s bookkeeper that Floyd & Alva were to be permitted 
to make withdrawals which should be charged to their 
father (tr. 602-603). That the father had advised him that 
Floyd and Alva, especially Floyd, would look after his in¬ 
terest in Respondent and that if they wanted anything 
(money, etc.) it should be charged to J. Frank’s account (tr. 
604). That he does not know if Alva Ball ever had any in¬ 
terest in Respondent. That he knows of no interest Floyd 
held after August 24,1936, with the exception of a power of 
attorney “and things like that” (tr. 605-606). That Miracle 
had been working for Respondent prior to the day he ac¬ 
quired the 55 shares from Floyd and remained active until 
a year ago (tr. 606). That he (Blincoe) is not now an 
executive officer or stockholder but does work as Buyer for 
Respondent (tr. 607). 

• ••••••••• 


45 


3046 Arthur Rohrer. 

This witness testified that he has been a practicing attor¬ 
ney in Middles boro since 1909 and is, and has been, Respon¬ 
dent’s counsel (tr. 501), since before its incorporation (tr. 
501-502). That he prepared Respondent’s articles of in¬ 
corporation and the minutes appearing on page 9 of Adm. 
Ex. 36 That he recalls that Indictment No. 10075 was re¬ 
turned and filed in U. S. District Court (East. Dist. of Ky.) 
Nov. 7, 1939. That he, in conjunction with William Cam¬ 
eron, a Louisville attorney, prepared and submitted a com¬ 
promise offer thereto (tr. 503) to the U. S. Attorney Gen¬ 
eral through U. S. Attorney Metcalf of the Eastern Dist. of 
Ky. (tr. 505). 

Rohrer further stated that the transaction whereby Floyd 
Ball disposed of his stock to Miracle happened in his office 
in the City Hall in Middlesboro, Ky. (tr. 508). That he 
told Ball he was the “bone of contention” in Respondent’s 
application hearing and should get out of the company in 
order to eliminate further trouble. That Ball did so at that 
time by transferring his stock to Miracle which he (Rohrer) 
believes was done by written assignment on the back of the 
stock certificate, and the minute of which was made by him 
in Respondent’s record on file in this case. That Miracle 
then received legal delivery of the stock from Ball for which 
he gave notes (“if I remember correctly”), the amount of 
which he doesn’t recall although he made them out and they 
were signed then (tr. 509) and delivered to Floyd by 

3047 Miracle (tr. 501). 

Upon cross-examination Rohrer said that at the 
time of the application hearing Floyd Ball did not tell him 
that his stock was being held for Hill (tr. 501) and that he 
knew of no understanding between Floyd and his father re¬ 
garding the moneys the father would draw from the com¬ 
pany and pay to Floyd as salary although he had been at¬ 
torney for Floyd, J. Frank and Alva Ball for 15 years (tr. 
511)/ 
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Upon redirect examination this witness further stated 
that he knows of every business deal which has occurred 
between the Balls for fifteen years and that they have only 
a father and son (or oral) agreement as to the interest they 
held in various enterprises. That they never permitted him 
to draw any papers regarding their respective interests. 
That they have had bank deposits in various names and that 
“checks were honored on the account of J. Frank, or Alva 
Ball or Floyd Ball by any of the three whether it be in a 
joint account or in an individual account” (tr. 514). 

Upon recross examination Rohrer stated that he doesn’t 
know whether the Balls’ method of doing business has a di¬ 
rect relationship to their income tax returns and has never 
raised the question (tr. 514). That he has not learned of 
proceedings taken by the Income Tax Unit regarding such 
business relations nor been consulted by anyone regarding 
this. That he is familiar with state action taken against 
the Balls for making sales to Tennessee buyers (tr. 515- 
516). 

3048 (a) Respondent’s Ex. 4: Copy of a report dated 
March 15, 1937, of an investigation of Middlesboro 

Liquor & Wine Co., Inc., its corporate personnel, et al, 
by Alcohol Tax Unit Special Investigator Frank F. Haddix; 
a letter, dated March 20, 1937, to Deputy Commissioner 
Stewart Berkshire from F. L. Boyd, District Supervisor, 
Louisville, Kentucky, enclosing copy of the above re- 

3049 port; and a letter, dated March 26, 1937, to the Fed¬ 
eral Alcohol Administration from Deputy Com¬ 
missioner Berkshire transmitting copies of the above re¬ 
port and letter to that agency. This report, in so far as 
pertinent to the issues in this proceeding, states: 

That Walter B. Carey is represented (March 15, 1937) 
upon the stock books of Middlesboro Liquor & Wine Co., 
Inc., as owning 25 per cent of the stock therein; that the 
records (docket No. 5126) in the U. S. District Clerk’s office 
at Covington, Kentucky, show that Carey was sentenced to 
two years in the Federal penitentiary at Atlanta on May 
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13, 1924, for violation of Federal law involving illegal re¬ 
moval of whiskey legally produced; 

That H. George Blincoe owns (March 15, 1937) 25 per 
cent of the outstanding stock of Middlesboro Liquor & Wine 
Co., Inc., according to the stock books of that corporation; 

That Floyd Ball continues making Middlesboro Liquor & 
Wine Company’s office his headquarters although the cor¬ 
poration claims he is no longer a stockholder therein; that 
in 1923 Floyd was sentenced to five years in the Kentucky 
State Penitentiary for the offense of shooting and wound¬ 
ing, but received a pardon therefrom from the State Gov¬ 
ernor; that the records of the U. S. District Clerk at Lon¬ 
don, Kentucky, show that Floyd was arrested on three sep¬ 
arate occasions in 1926, 1927 and 1928 for violations of the 
National Prohibition Act; that the first two cases were nolle 
prossed while the third resulted in a jury acquittal; 

That Alva Ball formerly was connected with the Middles¬ 
boro Liquor & Wine Company although the corporation 
claims he is not listed as a stockholder at the present 
time; that Alva is a co-partner in the Tropical Bar, and 
with his brother Floyd likewise is connected with the B. & 
J. Bar; that within the last five years Alva has been indicted 
and acquitted on two separate charges of murder; that in 
November of 1929 he pleaded guilty to a charge of conspir¬ 
acy to sell, transport, etc., intoxicating liquor, as a result of 
which he was fined $1,000 and sentenced to two years in the 
Federal Penitentiary in Atlanta ; 

That a partnership consisting of Floyd and Alva Ball, 
Walter Carey and George Blincoe originally operated Mid¬ 
dlesboro Liquor & Wine Company and continued in con¬ 
trol thereof after the firm’s incorporation; that the cor¬ 
poration’s business consists principally in selling to pur¬ 
chasers from the dry State of Tennessee; that customers of 
this firm (Haddix specifies the names and addresses of 
three Tennessee residents) state that in some instances em¬ 
ployees of Middlesboro Liquor & Wine Company have 
placed fictitious names and Florida addresses upon their 
invoices; that the firm’s 52-B Forms show the majority of 
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its sales are made to individuals and firms in the “wet” 
state of Florida; that the corporation conducts a cash busi¬ 
ness; and 

That although this investigation would indicate that 
Floyd Ball, Alva Ball, George Blincoe and W. B. Carey 
have been operating various places of business in viola¬ 
tion of State and local laws and through some method have 
escaped arrest or conviction, so far as has been ascertained 
they have not been convicted of any felony during the past 
five years or of any misdemeanor involving liquor. 

(b) Respondent’s Ex. 3: A memorandum, dated April 16, 
1937, to W. S. Alexander, Administrator, from H. C. Flan- 
ery, Permit Division Head, directing attention to the above 
investigation report of Frank Haddix, particularly in con¬ 
nection wdth the criminal background activities of Walter 
Carey, Floyd Ball and Alva Ball; with respect to liquor 
sales to dealers in the dry State of Tennesee; and in con¬ 
nection with the fact that W. B. Carey is represented 

3050 as holding 25 per cent of the stock of Middlesboro 
Liquor & Wine Co., Inc. Mr. Flanery also points out 
that the Seminole Bar is actually controlled by Walter 
Carey and George Blincoe, although ostensibly operated by 
one Isadore Glick, and recommends denial of Middlesboro 
Liquor & Wine Company’s basic permit application in view 
of the unsavory records of the persons connected there¬ 
with, or if that cannot be done in view of the insufficient evi¬ 
dence presented at the application hearing, that the record 
thereof be reopened for a further hearing. 

(c) Respondent’s Ex. 2: A memorandum, dated May 3, 
1937, to Federal Alcohol Administration Investigator Her¬ 
man P. Roos from John L. Huntington, Deputy Adminis¬ 
trator in Charge of Enforcement, which directs attention to 
the above memorandum of Mr. Flanery, particularly with 
respect to the fact that the hearing officer who conducted 
the application hearing recommended issuance of a per¬ 
mit to Middlesboro Liquor & Wine Co., Inc., in the absence 
of any specific evidence of law violations, and pointing out 
the Administrator’s reluctance to do so in view of the ques- 
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tionable operations conducted by this corporation. In con¬ 
clusion Mr. Huntington urgently requests Roos to make 
another attempt to secure specific evidence with respect to 
sales in Tennessee or other dry territory on the part of the 
Middlesboro firm. 

(d) Respondent’s Ex. 5: A report, dated June 30, 1937, 
from Investigator Roos to John L. Huntington, Deputy 
Administrator in Charge of Enforcement, relating to an 
investigation of the records and activities of Middlesboro 
Liquor & Wine Co., Inc., on June 24, 1937, which, in so far 
as pertinent to this proceeding, states that this firm’s min¬ 
ute and stock certificate books show Walter Carey listed as 
a director and holder of 125 shares of stock, transferred to 
him on January 16, 1936, from H. George Blincoe; that 
Floyd Ball resigned as the company’s Secretary-Treasurer 
on August 24, 1936; that 55 shares of stock held by him 
were transferred to 0. L. Miracle on August 26, 1936; and 
that 170 shares of stock were issued to J. Frank Ball on 
January 15,1936. This report also refers to information set 
forth in the following documents attached thereto: 

3051 (e) Respondent’s Ex. 6: A memorandum, dated 

July 13, 1937, submitted to the Permit Division by 
George E. Worthington, Principal Enforcement Super¬ 
visor, with the approval of John L. Huntington, Deputy 
Administrator in Charge of Enforcement, which relates to 
Middlesboro Liquor & Wine Co., Inc., and is entitled, “Ad¬ 
ditional evidence submitted for rehearing or further pro¬ 
ceedings under notice of contemplated denial in accordance 
with memorandum from Mr. Flanery to Administrator 
dated April 16, 1937” (Resp. Ex. 3). This memorandum 
contains a resume of all the information appearing in In¬ 
vestigator Roos’ report (Resp. Ex. 5); recommends that 
such matters be used in connection with any further pro¬ 
ceeding which may be undertaken with respect to the Mid¬ 
dlesboro firm; and bears the following marginal notations, 
“Rec’d in Admin. 7/7/37”—“Rec’d by G. W. 7/12/37”— 
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“This memorandum and accompanying documents received 
in Permit Division July 16, 1937”. (The initials “G. W.” 
and “H. C. F.” stand for George Worthington, Principal 
Enforcement Supervisor, and H. C. Flanery, Head, Permit 
Division, respectively.) 

Counsel for the Government and Respondent stipulated 
that the documents heretofore identified as Respondent’s 
Exhibits 2 through 6, inclusive, were in the files of the Fed¬ 
eral Alcohol Administration prior to the issuance of Re¬ 
spondent’s permit (July 14, 1937) and available for inspec¬ 
tion in the regular and usual course of business, and fur¬ 
ther, that if W. S. Alexander, Administrator, were present 
at the reopened hearing he would have testified that the 
report of Herman P. Roos, dated June 30, 1937 (Respon¬ 
dent’s Exhibit 5) was not brought to his attention prior to 
the issuance of said permit (V, Tr. 6). 

3052 Conclusions 

The uncontradicted sworn testimony of Administration 
witness James P. Coleman and Respondent witnesses Floyd 
Ball, H. George Blincoe and Arthur Rohrer, in addition 
to photostatic copies of checks numbered 1827 and 1809 
(See Adm. Exs. 22 & 42), like copies of Respondent’s gen¬ 
eral ledger account sheets (See Adm. Exs. 25, 27 & 35), and 
a yellow-colored work sheet (Adm. Ex. 43), clearly indicate 
that the stock listed in Floyd Ball’s name in Respondent’s 
affidavit (Adm. Ex. 3) actually belonged, and was known 
by Respondent to belong, to William Hill, notwithstanding 
the fact that this affidavit fails to disclose Hill as holding 
any interest in Respondent corporation. Particular atten¬ 
tion in this connection is directed to Floyd Ball’s own ad¬ 
mission that the 55 shares of Respondent’s stock listed in 
his name actually belonged to, and was being held by him 
for, William Hill (III, Tr. 347 & 367; V, Tr. 473), and to the 
fact that Ball, Respondent’s Secretary-Treasurer, s-wore 
to, signed and submitted Respondent’s application and sup¬ 
porting affidavit for the Administration’s approval. It 
should be noted that Respondent corporation, being a crea- 
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ture of the law as distinguished from a natural person, nec¬ 
essarily may act only through its officers, directors and au¬ 
thorized agents. 

In my opinion there is substantial evidence, consisting 
of the testimony of Administration witness James P. Cole¬ 
man and Respondent witnesses Floyd Ball, II. George Blin- 
coe and Arthur Rohrer, in addition to photostats of certi¬ 
fied copies of the 1936 and 1937 federal income tax returns 
filed by J. Frank Ball and Floyd Ball (See Adm. Exs. 13, 
14,15 & 16), photostatic copies of checks numbered 1826 and 
1S46 (See Adm. Ex. 22), like copies of two sheets from Re¬ 
spondent’s general ledger account (Adm. Exs. 27 & 33) and 
a yellow-colored work sheet (Adm. Ex. 43), upon which to 
base a more than reasonable inference that Alva and Floyd 
Ball, the sons of J. Frank Ball, were the real parties in 
interest in the 195 shares of stock held in their father’s 
name; that J. Frank Ball, the father, had no interest what¬ 
soever in such stock but was merely the repository thereof; 
and upon which to predicate a definite conclusion that Re¬ 
spondent was fully aware of this fact although such stock 
was listed solely in J. Frank Ball’s name in the affidavit 
(Adm. Ex. 3) filed on Respondent’s behalf by its Secretary- 
Treasurer, Floyd Ball. However, evidence consisting of 
Administration’s Ex. 17 (See App. Hear. tr. p. 57) and Re¬ 
spondent’s Exs. 2, 3 & 4, would seem to clearly indicate 
that the Federal Alcohol Administrator possessed substan¬ 
tial knowledge, prior to the date of issuance of Respon¬ 
dent’s wholesaler’s permit, July 14, 1937, of Alva’s connec¬ 
tion with Respondent corporation and of the fact that he 
possessed a rather unsavory background. 

The uncontradicted sworn testimony of Administration 
witness James P. Coleman and Respondent witnesses Floyd 
Ball and H. George Blincoe, in addition to photostatic copies 
of pages 5, 6 and 7 of Respondent’s minute book (Adm. 
Exs. 8, 9 & 10), photostat of a certified copy of Walter 
Carey’s 1936 federal income tax return (Adm. Ex. 11), 
photostatic copies of four sheets from Respondent’s gen¬ 
eral ledger account (Adm. Exs. 25, 26, 27 & 32), like copies 
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of 81 checks issued to Carey’s order by Respondent (See 
Adin. Exs. 37 & 44), a yellow-colored work sheet (Adm. Ex. 
43), and the stubs of Respondent’s stock certificates Num¬ 
bers 3, 4 and 5 (See stipulation, tr. Vol. 2, pp. 17-20), clearly 
show that Respondent had knowledge of the fact that Wal¬ 
ter Carey owned 25% of its stock at the time Respondent 
filed its permit application despite which Respondent’s affi¬ 
davit (Adm. Ex. 3) fails to show Carey as having any inter¬ 
est in the corporation. However Respondent’s Exs. 2, 3 & 

4 definitelv show that Carev’s interest was known to the 

•> •> 

Administrator for some time prior to July 14,1937, the date 
he issued Respondent’s permit. In addition, the fact of 
Carey’s interest constituted a part of the evidence intro¬ 
duced at Respondent’s Application Hearing (Sec Adm. Ex. 

17, App. Hear. Tr. 57 and Applicant’s Ex. 2). 

3053 The evidence heretofore relied upon as sufficiently 
conclusive to show that Respondent had knowledge 
of the true interest therein of William Hill, Alva Ball and 
Walter Carey and yet failed to disclose such information 
in its affidavit (Adm. Ex. 3), to the extent that it shows 
Respondent knew they were three of the five original in¬ 
vestors in Respondent’s predecessor which was incorpo¬ 
rated into Respondent corporation, clearly indicates knowl¬ 
edge on the part of Respondent that a very substantial por¬ 
tion of the funds invested in the corporation were not, as 
stated in its affidavit, advanced solely from funds invested 
by H. George Blincoe, Floyd Ball, and J. Frank Ball, but 
were funds invested by William Hill, Alva Ball and Walter 
Carey in addition to George Blincoe and Floyd Ball. More¬ 
over, this evidence definitely negatives the representation 
that J. Frank Ball had invested any funds in Respondent. 
However, the fact that Walter Carey and Alva Ball in¬ 
vested some funds in Respondent’s predecessor reasonably 
may be deduced from the evidence in the Application Hear¬ 
ing (See Adm. Ex. 17, App. Hear. Tr. p. 57) and knowledge 
thereof was brought to the Administrator’s attention (See 
Resp. Exs. 2, 3 & 4) prior to the date upon which he issued 
Respondent’s permit. 
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No useful purpose would be served in detailing the evi¬ 
dence in connection with the Administrator’s charge that 
Respondent concealed or misrepresented the fact that its 
predecessor, A. William Glick, had been a “front” or 
“strawman” for George Blincoe and Floyd Ball as such 
information was before the Administrator as evidence in 
Respondent’s application case (See Adm. 17, App. Hear. 
Tr. pp. 9, 45-48, 62 & 63 and Gov’t Ex. 6), notwithstanding 
which the corporation’s application for a wholesaler’s basic 
permit was granted. 

The uncontradicted sworn testimony of Administration 
witness James P. Coleman and Respondent witnesses Floyd 
Ball and H. George Blincoe, in addition to photostats of 
certified copies of the 1936 federal income tax returns of 
Walter Carey, Floyd Ball and George Blincoe (Adm. Exs. 
11,15 & 20), leave no room for doubt that these men, as well 
as William Hill and Alva Ball, held substantial interests in 
retail liquor premises at the time Respondent filed its affi¬ 
davit (Adm. Ex. 3) stating that “Applicant does not hold 
any interest in any premises on which distilled spirits, wine 
or malt beverages are sold at retail.” However, particular 
attention is directed to the fact that the retail liquor con¬ 
nections of Alva Ball, Floyd Ball, Walter Carey and H. 
George Blincoe were not unknown to the Administrator of 
the Federal Alcohol Administration at the time (July 14, 
1937) he issued Respondent corporation a wholesaler’s 
basic permit (See Resp. Exs. 2, 3 & 4). 

In my opinion the foregoing answer to question 3-J is 
simply a technical subterfuge employed by Respondent’s 
officers so as to avoid a complete and responsive reply there¬ 
to, as such reply very conceivably might have resulted in an 
administrative determination that the particular retail con¬ 
nections involved a violation of provisions of the Federal 
Alcohol Administration Act relating to unfair competition 
and unlawful practices and thereby constituted a bar to the 
issuance of a basic permit. This opinion is based in par¬ 
ticular upon the undisputed testimony of Respondent’s 
president, H. George Blincoe, to the effect that he, Walter 
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Carey and Arthur Glick owned the Seminole Bar, a Florida 
retail liquor establishment, at the time Respondent’s appli¬ 
cation was filed; that neither he nor Carey were active in 
the management thereof although he (and, inferentially, 
Carey) received dividends therefrom; that he read Respon¬ 
dent’s supporting affidavit (Adm. Ex. 3) and intended the 
answers therein to be a full disclosure of all the facts but 
did not think the Administration would be interested in 
knowing of his (and, inferentially, of Carey’s) connection 
with a retail outlet as it was only a financial interest, thus 
definitely indicating, on his part, full knowledge as to ques¬ 
tion 3-J and a willful intention of withholding information 
specifically requested by the Administrator, by personally 
assuming and exercising unauthorized discretion, the 
3054 consequence of which could only have the inevitable 
result of misleading and deceiving the Administra¬ 
tion. In addition, this opinion is more than strengthened 
by the fact that Respondent’s Secretary-Treasurer, Floyd 
Ball, signed swore to and submitted Respondent’s affidavit, 
by his own admission with full knowledge that it concealed 
the true interest of William Hill therein* clearlv showing a 
predetermination, on his part, knowingly to deceive and 
mislead the Federal Alcohol Administration. 

In my opinion there is not the slightest evidence in this 
record which would justify the Administration’s construc¬ 
tion that the statement “I just financed that myself” means 
that George Blincoe intended to convey the misleading or 
false impression that Walter Carey did not then hold, or 
was not expected to hold, a one-third interest in Respon¬ 
dent’s predecessor. On the contrary, an examination of that 
particular portion of Blincoe’s testimony, of which this 
statement comprises a part (See Adm. Ex. 17, App. Hear, 
tr. 57), clearly shows that Blincoe referred to whiskey pur¬ 
chases currently made by the A. W. Glick partnership 
shortly after its formation and not to Walter Carey’s pros¬ 
pective connection with the partnership. 

Although there appears to be substantial evidence indi¬ 
cating that Respondent made sales to purchasers from the 
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State of Tennessee and false entries of such sales in its 
52-B records prior to August 26, 1936 (the date of Respon¬ 
dent’s Application Hearing), there is but slight evidence 
showing knowledge thereof on the part of George Blincoe 
which would place him in the position of having given false 
and misleading testimony with respect thereto at Respon¬ 
dent’s Application Hearing. Although it is true that Blin¬ 
coe, as Respondent’s president, undoubtedly was the one 
official at least who should have been well aware of the 
source of Respondent’s trade and the methods used in the 
conduct of Respondent’s operations, the facts, as estab¬ 
lished by the uncontradicted sworn testimony of Respon¬ 
dent witnesses Blincoe and Petre, definitely show that Blin¬ 
coe periodically instructed Respondent’s sales force not to 
sell to dry State purchasers; furnished them with amended 
lists of persons to whom it "was proper to make sales; spent 
very little time in Respondent’s salesroom; very seldom 
waited on trade; and remained in a front office during the 
brief periods he spent upon Respondent’s premises. (The 
Administrator’s charge, as framed in specification (g) of 
his order instituting these proceedings, does not allege that 
Respondent through its president, Blinco, gave false and 
misleading testimony in connection with illegal sales and 
false entries, but rather, that Blincoe gave such testimony.) 

In my opinion there appears to be substantial evidence 
indicating that Respondent knew that Floyd Ball continued 
holding an interest in the corporation after he had resigned 
as Secretary-Treasurer and transferred the 55 shares of 
stock listed in his name, and which actually were owned by 
William Hill, to Oscar Miracle. The evidence clearly estab¬ 
lishes, in this connection, that Floyd possessed such a 
lengthy questionable criminal background, particularly in 
respect to liquor traffic, as to cause him to remove himself 
from Respondent’s official family and, ostensibly, from the 
corporation, so as not to embarrass Respondent at the Hear¬ 
ing on its application. It is significant to note that Floyd 
apparently withdrew from the corporation but two or three 
days prior to the Application Hearing and then only upon 
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the insistence of Respondent’s attorney, Arthur Rohrer. It 
likewise is significant to note that the Hearing Officer, who 
conducted the Application Hearing and made findings fav¬ 
orable to Respondent stated in his report of that hearing 
that “The evidence further shows that Floyd Ball is not 
now connected with the company in any capacity” (Italics 
supplied) (See A dm. Ex. 17—App. Hear. Record, Hear. 
Officer’s Findings p. 17). It is not unreasonable to assume 
that his findings might very well have been otherwise had 
the evidence established Floyd’s continued relation- 
3055 ship to Respondent corporation as lias been definitely 
shown in these proceedings. However, in view of all 
the facts presented and developed at this hearing, I am un¬ 
able to say that substantial evidence exists showing that 
Blincoe had knowledge of Floyd’s continued interest in Re¬ 
spondent subsequent to the submission of his resignation as 
Secretary-Treasurer and after the transfer of the stock 
listed in his name to Oscar Miracle. 

The purpose and object of the interrogatories contained 
in the Administrator’s instructions to applicants, which are 
required to be answered under oath and which form a part 
of each application, is to determine whether or not appli¬ 
cants qualify as prospective permit-holders under the pro¬ 
visions of the Federal Alcohol Administration Act. Any 
misrepresentation or concealment of sucli information 
sought in such interrogatories or the failure to disclose such 
information definitely obstructs and, in many cases, pre¬ 
cludes the Administrator from discharging the duty incum¬ 
bent upon him under the Act of ascertaining whether an 
applicant is entitled to the privilege of holding a basic per¬ 
mit. Thus the deliberate failure to reveal, and the willful 
concealment of, the true parties in interest, the true owner¬ 
ship of Respondent corporation, the true source and nature 
of the funds invested, or proposed to be invested, therein, 
and the true interest of principal parties in interest of Re¬ 
spondent corporation in retail liquor premises, particularly 
where the concealment, nondisclosure of misrepresentation 
relates to a principal stockholder, official or business rela- 
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tionship which possesses a questionable background, such 
as a criminal record of some length, etc., would seem to con¬ 
stitute concealment or misrepresentation with respect to 
material facts, which properly could actuate the Adminis¬ 
trator, in the exercise of his discretion, to entirely refrain 
from favorable action upon a permit application. 

At the outset of this hearing Respondent objected to the 
admissibility of any evidence on behalf of the Administra¬ 
tion on the basis of a challenge to the constitutional validity 
of the Federal Alcohol Administration Act and Regula¬ 
tions issued pursuant thereto. This objection properly was 
overruled as the Hearing Officer has no power to pass upon 
the constitutionality of congressional acts. Moreover, Re¬ 
spondent’s objection is inconsistent with its action of mak¬ 
ing application for a basic permit under the very statute 
and regulations it now asserts are void and of no legal bind¬ 
ing effect as they are founded upon an illegal exercise of 
power by the Federal Congress. 

Respondent likewise objected to the introduction of evi¬ 
dence by the Administration on the ground that it relates 
to a matter which occurred three years prior to the date of 
this proceeding, hence is barred by statute. However, such 
objection may not be sustained, as it is my opinion that 
whenever a permit is procured through fraud, or misrepre¬ 
sentation, or concealment of material facts from a proper 
authority vested by law with discretion to grant or deny 
permit applications the procurer thereof may not, at some 
later date, justify his holding of said permit on the actual 
or apparent delinquency of the issuing authority in taking 
action directed at annulling said permit when knowledge of 
the fraud or deception originally practiced upon it by the 
permittee reaches the issuing authority. Certainly the lapse 
of time intervening between the date of issuance of a permit 
and the date upon which action is taken looking toward the 
annulment thereof, standing by itself does not and cannot 
qualify a permittee as a fit person upon whom it is proper 
to confer the privilege of a permit if said individual, cor¬ 
poration, etc., was not eligible to receive it originally. 
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3056 It may well be, and undoubtedly oftentimes is, the 
case that an issuing agency vested with authority 
and discretion to grant, deny, revoke, suspend and annul 
permits is seemingly delinquent with respect to the expe¬ 
dition of action against a party holding a permit obtained 
by means of fraud, misrepresentation, or concealment of 
facts, the knowledge of which, on the part of said agency, 
could only result in a recall of said permit. However, it 
would seem that the only reasonable basis upon which such 
a permittee would be sustained in his position that the time 
lapse acts as an estoppel against the issuing authority’s 
attempt to annul his permit would be if, during the period 
of the time lapse, said permittee’s position has been so al¬ 
tered or changed that later deprivation of his permit would 
result in substantial material loss. In this connection there 
is no evidence showing that Respondent corporation in the 
instant proceeding has so materially altered its position 
since the date of issuance of its permit as to suffer sub¬ 
stantial damage, if any, in the event its permit is annulled. 
On the contrary, there is sufficient evidence in this record 
to show that Respondent lacks basis for asserting that in¬ 
action by the Administration for a period of three years 
cloaked it with a sense of security that it could operate 
without fear of losing its permit, notwithstanding the fact 
that such permit originally was obtained by it by misrep¬ 
resenting or concealing material facts. 

Certain matters were received in evidence, subject to 
motions to strike, which would be ruled upon subsequent 
to the hearing when Hearing Officer Lewis had an oppor¬ 
tunity to review the entire record. In this connection I 
deny Respondent’s motion to strike from the evidence the 
1936 and 1937 Federal income tax returns of H. George 
Blincoe, J. Frank Ball and Floyd Ball, as Treasury Deci¬ 
sions 4873, 4878 and 4929 authorize the use of such docu¬ 
ments, if properly authenticated, by the Government in an 
action to which the Government is a party. 

I grant the Administration’s motion to strike the testi¬ 
mony of Respondent witness Frank Dooley in so far as he 
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attempted to explain entries and items in Administration 

Exhibits 25, 26, 27, 42 & 43, without first establishing that 

such documents contained errors and false entries, as such 

documents appear self-explanatory upon their faces. It 

may be true that such records were not maintained in ac- 
* 

cordance with established accounting practice. However, 
that does not constitute a basis for rejecting such docu¬ 
ments in the absence of a showing that these records con¬ 
tained false and erroneous entries. To rule otherwise 
would be to permit the admission of hearsay evidence with 
respect to records which speak for themselves. 

3057 Findings 

After fully considering the evidence presented in this 
matter and Briefs of Counsel I find: 

1. That the true interests in Respondent corporation of 
William Hill, J. Frank Ball and Floyd Ball were concealed 
and misrepresented by Respondent in the supporting af¬ 
fidavit which Respondent filed in connection with, and as a 
part of, its application for a Wholesaler’s Basic Permit. 

2. That Respondent, in the supporting affidavit filed in 
connection with, and as a part of, its application for a 
Wholesaler’s Basic Permit, concealed and misrepresented 
the fact that a substantial part of the funds invested in Re¬ 
spondent’s business were derived from funds invested 
therein by William Hill. 

3. That Respondent, in the supporting affidavit filed in 
connection with, and as part of, its application for a Whole¬ 
saler’s Basic Permit, concealed and misrepresented the fact 
that J. Frank Ball had not advanced any of the funds in¬ 
vested in Respondent corporation’s business. 

4. That Respondent, in the supporting affidavit filed in 
connection with, and as a part of, its application for a 
Wholesaler’s Basic Permit, concealed the fact that William 
Hill held an interest in retail liquor premises at the time 
such application was filed. 

5. That Wholesaler’s Basic Permit No. PDW-9867 was 
procured by Respondent from said Administrator through 


60 


fraud and concealment and misrepresentation of material 
fact, in that Respondent willfully concealed and misrepre¬ 
sented the true interest therein of Floyd Ball, thereby pre¬ 
venting the Administrator from considering facts in con¬ 
nection with Floyd Ball’s past record of criminal activities, 
known to both parties, and which facts, had they been con¬ 
sidered by the Administrator properly could have resulted 
in a determination by him that Respondent was not entitled 
to a basic permit under the Federal Alcohol Administration 
Act, as it was not likely to maintain operations in conform¬ 
ity with Federal law by reason of Floyd Ball’s interest 
therein. 

6. That the formal concealments and misrepresentations 
in the supporting affidavit filed by Respondent in connec¬ 
tion with, and as a part of, its application for a Whole¬ 
saler’s Basic Permit, particularly in connection with Floyd 
Ball’s true connection with Respondent, resulted in the con¬ 
cealment or misrepresentation and concealment and mis¬ 
representation of material facts. 

7. That Respondent did not conceal or misrepresent the 
true interest therein of Alva Ball since, although such in¬ 
formation does not appear in Respondent’s formal appli¬ 
cation, it was introduced in evidence at the hearing on Re¬ 
spondent’s application (Adm. Ex. 17, App. Hear. Tr. pp. 57 
& 64) and, therefore, under section 2 (a) of Federal Alcohol 
Administration Regulations No. 1, must be deemed to have 
been a part of Respondent’s application and known to the 
Administrator of the Federal Alcohol Administration at the 
time its basic permit was issued. In addition, Alva’s in¬ 
terest was brought to the attention of the Administrator 
prior to the time he issued Respondent’s permit by virtue of 
the information set forth in Respondent’s Exhibits 2, 3 and 
4, notwithstanding which said permit was issued by the Ad¬ 
ministrator. 

8. That Respondent did not conceal or misrepresent the 
fact that Walter Carey owned a substantial interest therein, 

since, although such information does not appear in 
3058 Respondent’s formal application, it was introduced 
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in evidence at the Hearing on Respondent’s applica¬ 
tion (Adm. Ex. 17—App. Hear. Tr. 57 and App.’s Ex. 2) 
and therefore, under section 2 (a) of Federal Alcohol Ad¬ 
ministration Regulations No. 1, must be deemed to have 
been a part of Respondent’s application at the time its basic 
permit was issued. In addition, Carey’s true interest was 
brought to the attention of the Administrator of the Fed¬ 
eral Alcohol Administration prior to the issuance of Re¬ 
spondent’s permit by virtue of the information set forth in 
Respondent’s Exhibits 2, 3 and 4, notwithstanding which 
said permit was issued by the Administrator. 

9. That Respondent did not conceal or misrepresent the 
fact that Walter Carey, Floyd Ball, Alva Ball and H. 
George Blincoe held interests in retail liquor premises at 
the time Respondent’s application was filed, as knowledge 
of such interests was made known to the Administrator of 
the Federal Alcohol Administration prior to the date of 
issuance of Respondent’s permit by virtue of the informa¬ 
tion clearly set forth in Respondent’s Exhibits 2, 3 and 4, 
and despite which said permit was issued. 

10. That Respondent did not conceal or misrepresent 
the fact that Walter Carey and Alva Ball advanced a part 
of the funds invested in Respondent’s business, since, al¬ 
though such information does not appear in Respondent’s 
formal application for a Wholesaler’s Basic Permit, it was 
introduced in evidence at the Hearing on Respondent’s ap¬ 
plication (Adm. Ex. 17—App. Hear. Tr. pp. 57 & 64 and 
App.’s Ex. 2) and therefore, under section 2 (a) of Federal 
Alcohol Administration Regulations No. 1, must be deemed 
to have been a part of Respondent’s application at the time 
its basic permit was issued. 

11. That Respondent did not conceal or misrepresent the 
true identity of its predecessor, A. William Glick, since, 
although the information in respect thereto does not appear 
in Respondent’s formal application for a Wholesaler’s 
Basic Permit, it was introduced in evidence at the Hearing 
on Respondent’s application (Adm. Ex. 17—App. Hear. 
Tr. pp. 9, 45-48, 62 & 63, and Gov’t Ex. 6) and therefore, 
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under section 2 (a) of Federal Alcohol Administration Reg¬ 
ulations No. 1, must be deemed to have been a part of Re¬ 
spondent’s application at the time its basic permit was is¬ 
sued. In addition, knowledge of this fact was brought to 
the attention of the Federal Alcohol Administrator prior 
to the time he issued Respondent’s permit by virtue of the 
information set forth in Respondent’s Exhibits 2, 3 & 4, 
despite which such permit was issued. 

12. That Respondent’s President, H. George Blincoe, did 
not give false or misleading testimony under oath or conceal 
material facts at the Hearing on Respondent’s application 
for a basic permit with respect to the true interest of Walter 
Carey in Respondent corporation. 

13. That Respondent’s President, H. George Blincoe, did 
not give false or misleading testimony under oath or con¬ 
ceal material facts at the Hearing on Respondent’s appli¬ 
cation for a basic permit in connection with sales to pur¬ 
chasers from the State of Tennessee and regarding entries 
of such sales in Respondent’s 52-B records. 

14. That Respondent’s President, H. George Blincoe, did 
not give false or misleading testimony under oath or con¬ 
ceal material facts at the Hearing on Respondent’s applica¬ 
tion for a basic permit with respect to the fact that Floyd 
Ball no longer held office in Respondent corporation and 
had transferred his stock therein to one Oscar Miracle. 

3059 Recommendations 

I respectfully recommend that Wholesaler’s Basic Per¬ 
mit No. PDW-9867 held by Middlesboro Liquor & Wine Co., 
Inc., should be annulled, under the provisions of section 4 
(e)(3) of the Federal Alcohol Administration Act, and 
Article III, section 6, of Federal Alcohol Administration 
Regulations No. 1, in view of Findings numbered 1, any 
part thereof, 2, 3, 4, 5 and 6, and any one or all of them. 

Return 

There are transmitted herewith the following: 

(a) Hearing transcript, composed of five volumes, con¬ 
sisting of six hundred and ninety-five typewritten pages. 
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(b) Pleading Exhibits A to N, inclusive. 

(c) Administration Exhibits Numbers 1 to 49, inclusive, 
and Respondent’s Exhibit Numbers 1 to 6, inclusive. 

(d) Briefs filed by the Administration and Respondent, 

(e) Report, Findings and Return of Substitute Hearing 
Officer. 

WILLIAM J. KASS 
Substitute Hearing Officer. 

3060 Order Annulling Wholesaler’s Basic Permit 

No. PDW-9867 After Hearing 

I, Stewart Berkshire, Deputy Commissioner of the Bu¬ 
reau of Internal Revenue, in charge of the Alcohol Tax Unit, 
United States Treasury Department, by virtue of and pur¬ 
suant to the authority vested in me by Section 171.4a of 
Title 26 of the Code of Federal Regulations (T. D. 4974, 5 
FR 2212), having examined and considered the entire record 
in the above-entitled proceedings originally instituted by 
Order of the Administrator of the former Federal Alcohol 
Administration against Wholesaler’s Basic Permit No. 
PDW-9867, held by Middlesboro Liquor & Wine Co., Inc., 
Middlesboro, Kentucky, together with a Report and Find¬ 
ings thereon submitted by Substitute Hearing Officer Wil¬ 
liam J. Kass, pursuant to Order of Substitution, issued by 
Dwight E. Avis, Acting Deputy Commissioner of the Bureau 
of Internal Revenue, and in accordance with my Order and 
amended Order reopening said Hearing, do hereby find: 

(1) That Wholesaler’s Basic Permit No. PDW-9867 was 
issued to Respondent corporation by the Administrator of 
the Federal Alcohol Administration on July 14, 1937; and 

(2) That Wholesaler’s Basic Permit No. PDW-9867 was 
procured by Respondent from said Administrator through 
fraud and concealment and misrepresentation of material 

fact, in that Respondent willfully concealed and mis- 

3061 represented the true interest therein of Floyd Ball, 
thereby preventing the Administrator from consider¬ 
ing facts in connection with Floyd Ball’s past record of 
criminal activities, known to both parties, and which facts, 
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had they been considered by the Administrator, properly 
could have resulted in a determination by him that Respon¬ 
dent was not entitled to a basic permit under the Federal 
Alcohol Administration Act, as it was not likely to maintain 
operations in conformity with Federal law by reason of 
Floyd Ball’s interest therein; and 

(3) That the Record fails to justify findings adverse to 
Respondent with respect to all other charges. 

Wherefore, It is this 26 day of June, 1941, 

Ordered that Wholesaler’s Basic Permit No. PDW-9S67, 
issued to Middlesboro Liquor & Wine Co., Inc., Wabash 
Hotel Building, Middlesboro, Kentucky, be, and the same is, 
hereby declared annulled, and 

It Is Further Ordered that a copy of this Order be served 
forthwith upon Middlesboro Liquor & Wine Co., Inc., Wa¬ 
bash Hotel Building, Middlesboro, Kentucky. 

STEWART BERKSHIRE, 
Deputy Commissioner of the Bureau of 
Internal Revenue, in Charge of the 
Alcohol Tax Unit, Treasury Depart¬ 
ment. 

*#••#••• 

3074 Petition to Set Aside Order Annulling 
Wholesaler’s Basic Permit No. PDW-9867 

Comes now the Respondent, Middlesboro Liquor & Wine 
Company, and prays that the order annulling Wholesaler’s 
Basic Permit No. PDW-9867 dated June 26,1941 be set aside 
in and for the fact that Article IV, Section C thereof, as 
contained in Regulations No. 1 of the Federal Alcohol Ad¬ 
ministration, Treasury Department, and as binding on the 
Deputy Commissioner of the Bureau of Internal Revenue in 
charge of the Alcohol Tax Unit, Treasury Department, by 
virtue of Section 171.4a of Title 26 of the Code of Federal 
Regulations (T. D. 4974, 5 FR 2212), has not been complied 
with. 
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Respondent has not at any time been furnished with a 
copy of the report of the hearing officer, nor has an oppor¬ 
tunity been given for the Respondent to file any written 
exceptions to such hearing officer’s report or findings, nor 
an opportunity at the same time to file a brief in support of 
such exceptions. 

The Respondent prays that the Deputy Commissioner of 
the Bureau of Internal Revenue in charge of the Al- 
3075 eohol Tax Unit, Treasury Department will so set 
aside his order and furnish to the Respondent a copy 
of the Hearing Officer’s report and findings. 

MIDDLESBORO LIQUOR & WINE CO., INC. 

By WALTER E. GALLAGHER, 

Attorney. 

#•••••**•* 

3079 AT :L :WJK 

Walter E. Galligher, Esq. 

The Bowen Building 
Washington, D. C. 

In the Matter of: Middlesboro Liquor & Wine Co., Inc. 
Holder of Permit No. PDW-9867 (Docket No. RSA-12) 

Sir: 

Reference is made to your letter of July 14,1941, submit¬ 
ting on behalf of Middlesboro Liquor & Wine Co., Inc., re¬ 
spondent in the above-entitled matter, a petition to set aside 
the Deputy Commissioner’s order of June 26, 1941, annul¬ 
ling Wholesaler’s Basic Permit No. PDW-9867 issued to 
that firm on July 14, 1937. 

Respondent’s petition alleges that the Deputy Commis¬ 
sioner failed to comply with Article IV, Section (C) of Reg¬ 
ulations No. 1 of the Federal Alcohol Administration in 
that he did not furnish respondent with a copy of the Hear¬ 
ing Officer’s report and findings in the above-entitled pro¬ 
ceedings nor afford respondent an opportunity to file writ¬ 
ten exceptions thereto nor a brief in support thereof. This 
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petition is hereby denied for the reason that a duplicate 
original copy of the annulment order, dated June 26, 1941, 
made by the Deputy Commissioner, and the findings upon 
which it is based, was executed and served upon respondent 
in accordance with and as required by Section 515, Article 
V, Regulations 2 of the Bureau of Industrial Alcohol, Trea¬ 
sury Department, which superseded Section 2, Article IV 
of Regulations Xo. 1, as amended December 28, 1935, of the 
former Federal Alcohol Administration (Sec. 1.41c, Part 1 
of Title 27, C.F.R.), by virtue of and pursuant to Part 171 
of Titie 26 of the Code of Federal Regulations, as amended 
June 12, 1940, July 11, 1940, and February 13, 1941 (5 F.R. 
2212, 5 F.R. 2549, and 6 F.R. 950). 

Although the procedure governing the filing of an appli¬ 
cation for reconsideration of the Deputy Commissioner’s 
order does not include filing exceptions to a hearing officer’s 
report or findings, and notwithstanding the fact that the 
hearing officer’s report and findings in the above-entitled 
matter are incorporated in the record thereof, copy of such 
report and findings is enclosed as requested by you. 

Respectfully, 

STEWART BERKSHIRE 
Deputy Commissioner 

**••••##•• 

3081 8 A.M. Mail Files Aug 4 1941 Alcohol Tax Unit 
Int. Rev. 

2w d wy2 39 dl Louisville Ky Aug 2 1941 1217p 

Stewart Berkshire Deputy Commissioner 
Internal Revenue Washn DC 

Re Middlesboro Liquor and Wine Company. Gallagher 
Gist advised me you denial petition to set aside order June 
26. Please consider this as application for reconsideration 
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of your order June 26. Formal application mailed immedi¬ 
ately. Will phone Monday morning 

735A Aug 4 

JOHN K SKAGGS JR 

3082 Washington, August 4, 1941 

Internal Revenue 
AT :L :W JK 
3:00 P. M. 

John K. Skaggs, Jr., Esq., 

Louisville Trust Co. Bldg., 

Louisville, Kentucky. 

Reference telegram August second application for recon¬ 
sideration of annulment order June twenty six not timely 
as provided by section five hundred sixteen Bureau of In¬ 
dustrial Alcohol regulations two. 

STEWART BERKSHIRE 
Deputy Commissioner 

* ********* 
3086 Aug 9 1941 

AT :L:WJK 

John K. Skaggs, Jr., Esq. 

Louisville Trust Co. Building 
Louisville, Kentucky 

Sir: 

In the Matter of: Middlesboro Liquor & Wine Co., Inc. 
Holder of Permit No. PDW-9S67 (Docket No. RSA-12) 

Reference is made to your letter of August 5, 1941, re¬ 
questing reconsideration of the Deputy Commissioner’s 
order of annulment in the above-entitled matter and an op¬ 
portunity of presenting oral argument in support thereof. 

Although your application for reconsideration of the an¬ 
nulment order was not filed within the period provided 
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therefor under existing regulations, in view of the circum¬ 
stances, set forth in your letter, permission is hereby 
granted you to present oral argument in opposition to said 
annulment order before the Deputy Commissioner in Wash¬ 
ington, D. C., on August 13, 1941, at 10:00 a.m. o’clock, 
Eastern Standard Time. 

Respectfully, 

STEWART BERKSHIRE 

Deputy Commissioner 

********** 

3088 Amendment to Petition to Set Aside Order Annulling 
Wholesaler's Sasic Permit PDW-9867 and Petition 
for the Commissioner to Reconsider His Order An¬ 
nulling Wholesaler’s Basic Permit PDW-9867. 

Now comes herein the respondent, Middlesboro Liquor & 
Wine Co., and for amendment to its petition to set aside 
order annulling Wholesaler’s Basic Permit PDW-9867 here¬ 
tofore filed on July 14, 1941, and for its Petition for Recon¬ 
sideration by the Commissioner, states as follows: 

1. The order is contrary to law in that (a) this proceed¬ 
ing was prosecuted under the Federal Alcohol Administra¬ 
tion Act, and while said Administration was operating and 
in being, the duties of said administration being transferred 
to the Bureau of Internal Revenue as of June 1,1940, there¬ 
fore the procedure in this case must follow the regulations 
of the Federal Alcohol Administration and the procedure 
outlined in the Federal Alcohol Administration Act; (b) 
The Commissioner is proceeding under Section 516 of Reg¬ 
ulation II, effective April 1, 1931, and relating to permits 
for the manufacture and traffic in intoxicating liquor for 
non-beverage purposes, whereas the permit of the Middles¬ 
boro Liquor & WTne Company was issued for the dealing 
in interstate commerce in intoxicating liquor for beverage 
purposes; (c) Article V of Regulations II, effective April 
1,1931, deals with the recall for amendment and revocation 
of permits. The order annulling is not a recall for 
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3089 the purpose of amendment nor is it a revocation of 
the permit, therefore the Commissioner’s procedure 
under 516 of the regulations is void ab initio; (d) Regula¬ 
tions II effective April 1, 1931, did not deal with the an¬ 
nulment of a basic permit issued under the Federal Alcohol 
Administration therefore the entire proceeding of the Com¬ 
missioner is void; (e) The respondent’s exhibits which are 
filed in this record, relating to the reports of the Federal 
Alcohol Administration, show that all information in the 
hands of the Government as of the dates of the issuance of 
the respective permit, is the only evidence introduced on 
the hearing, therefore the Government is estopped from 
asserting that it was misled in the issuance of this permit, 
and as a matter of law it is impossible for a fraud to be 
perpetrated on a person, including the Government, when 
all of the alleged fraudulent acts were within the knowledge 
of the Government at the time of the issuance of the per¬ 
mit; (f) The Commissioner’s order is void and of no effect 
in that it sets out that the facts allegedly concealed with re¬ 
lation to Floyd Ball “could have resulted in a determina¬ 
tion bv the Administrator that the respondent was not likelv | 
to conform to Federal law by virtue of Floyd Ball’s interest 
therein.” The order fails to specify that the disclosure of 
Floyd Ball’s record and activities would have caused the 
administration to deny the permit. The order is, therefore, 
void and of no effect in that it seeks to speculate with what 
the Administrator could have done, not what he would have 
done. 

2. The order annulling the permit is not supported by the 
evidence or any of it; (a) Respondent’s exhibit 3, which is 
a memorandum dated April 16, 1937 to W. S. Alexander, 
Administrator, from H. C. Flannery, head of the Permit 
Division, particularly directed attention to the Criminal 
background and activities of Walter Carey, Floyd Ball and 
Alva Ball, therefore the entire criminal record of all of 
these parties, and particularly Floyd Ball, was within the 
knowledge of the Administrator prior to the date of the is- 
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suance of the permit, and the Deputy Commissioner bases 
his finding upon the concealment of the Floyd Ball interest 
which he asserts prevented the administrator from con¬ 
sidering facts in connection with Ball’s past record of crim¬ 
inal activities. 

3090 (b) The evidence referred to on page 28, literary 

paragraph 2, of the hearing officer’s report and find¬ 
ing, extended to Floyd Ball to the same extent that it ex¬ 
tended to Alva Ball. The hearing officer, therefore, was in 
error and the Deputy Commissioner likewise in error when 
he did not hold that this evidence operated to Floyd Ball to 
the same extent it did to Alva Ball. The hearing officer’s 
report in this paragraph points out that the Administra¬ 
tion had knowledge of Alva Ball’s connection with the re¬ 
spondent corporation, but does not point out that it had 
knowledge of Floyd Ball’s connection with the respondent 
corporation, all of which is shown by the same evidence. 

3. Beginning on page 28, literary paragraph 3, and con¬ 
tinuing through to page 29, literary paragraph 1, all of the 
evidence discussed therein by the hearing officer, related as 
much to Floyd Ball as it did to Alva Ball and Walter Carey, 
and therefore the Deputy Commissioner erred in not hold¬ 
ing the disclosure effective as to Floyd Ball while holding 
the same to be effective insofar as Alva Ball and Walter 
Carey were concerned. 

4. Respondent’s exhibits and the uncontradicted testi¬ 
mony of the witnesses who have testified for respondent 
show that complete disclosures of any interest which Floyd 
Ball is alleged to have had in the corporation were fully 
disclosed to agents of the Federal Alcohol Administration 
sent to Middlesboro for the purpose of conducting an in¬ 
vestigation. This information being in the possession of 
the duly constituted representative of the Administrator, is 
binding upon him, and the record as a whole shows that all 
information which the Deputy Commissioner now has be¬ 
fore him was in the hands of the Administrator prior to the 
execution of this permit. The hearing officer and the Dep- 
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uty Commissioner have both ruled that where information 
was in the hands of the Administrator prior to the issuance 
of the permit he is precluded from relying on same, there¬ 
fore the finding of the Administrator is not justified by the 
evidence or by any evidence. 

Upon all of which the respondent prays that its 
3091 petition for annullment filed herein on July 14, 1941 
be considered as its petition for reconsideration, to¬ 
gether with this amendment, and each and every fact con¬ 
tained in said petition for annullment is now reiterated as 
if fully stated and copied herein; or in the alternative the 
respondent pleads that this case proceed under the regula¬ 
tions prescribed by the Federal Alcohol Administration and 
the statutes applicable thereto, and that this amendment 
be considered as an amendment to its petition to set aside 
the order of annullment; all of which the respondent prays 
that it be granted an oral hearing and an opportunity to 
fully present its case before the Commissioner, which op¬ 
portunity has been summarily denied. 

JOHN K SKAGGS JR 
WALTER E. GALLAGHER 
Counsel for Respondent. 

H. George Blincoe states that he is the President of the 
Middlesboro Liquor & Wine Company; that he has read the 
foregoing petition, and the statements contained therein 
are true as he verily believes. 

H GEORGE BLINCOE 

Subscribed and sworn to before me bv H. George Blincoe 
this 8th day of August, 1941. My commission expires Jan¬ 
uary 4, 1942. 

JOSEPHINE CALLAHAN 

(Seal) Notary Public, Jefferson County, Ky. 

********** 
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3093 Order Affirming Deputy Commissioner’s Order An¬ 
nulling Wholesaler's Basic Permit No. PDW-9867 
After Hearing 

An application for reconsideration of my Order of June 
26, 1941, Annulling Wholesaler’s Basic Permit No. PDW- 
9867 After Hearing, filed by Respondent in the above-en¬ 
titled matter, having been duly considered and examined by 
me, and oral argument in support thereof having been heard 
before me on August 14, 1941, 

Now, Therefore, I, Stewart Berkshire, Deputy Commis¬ 
sioner of the Bureau of Internal Revenue in charge of the 
Alcohol Tax Unit, United States Treasury Department, by 
virtue of and pursuant to the authority vested in me, 

On this 16 day of August, 1941, 

Do hereby affirm the aforesaid order of annulment, and do 
hereby direct that an original copy of this order be served 
upon Respondent. 

STEWART BERKSHIRE, 

Deputy Commissioner of the Bureau of 
Internal Revenue , in Charge of the 
Alcohol Tax Unit, Treasury Depart¬ 
ment. 

A Endorsed: United States Court of Appeals for 

the District of Columbia Filed Aug 25 1941 Joseph 
W. Stewart, Clerk 

United States Court of Appeals for the District of Columbia 

No. 8020 

Middlesboro Liquor & Wine Co., Inc., Petitioner, 

vs. 

Stewart Berkshire, Deputy Commissioner of the Bureau 
of Internal Revenue, in Charge of the Alcohol Tax 
Unit, Treasury Department, Respondent. 
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Petition for Review of Respondent’s Order of June 26,1941, 
Annulling Wholesaler’s Basic Permit No. PDW-9867 , 
and From the Order Under Date of August 16, 1941, 
Affirming Respondent’s Order Annulling Wholesaler’s 
Basic Permit No. PDW-9867 After Hearing. 

1. The name and address of petitioner is Middlesboro 
Liquor & Wine Co., Inc., a Kentucky corporation, and its 
address is 18th Street and Lothbury Avenue, Middlesboro, 
Kentucky. 

2. The names and addresses of petitioner’s attorneys are 
Albert A. Jones, 969 National Press Building, Washington, 
D. C., and John K. Skaggs, Jr., 505 Louisville Trust Co. 
Building, Louisville, Kentucky. 

3. The number of this proceeding before the Federal Al¬ 
cohol Administration and before the Treasury Department, 
Bureau of Internal Revenue, Alcohol Tax Unit, is Docket 
No. RSA-12. 

4. The nature of the proceeding was an order instituting 
proceedings for annullment of Wholesaler’s Basic Permit 
No. PDW-9867, instituted by W. S. Alexander, Administra¬ 
tor, Federal Alcohol Administration, said order being dated 
March 27, 1940 and docketed bv the docket clerk of the 
Federal Alcohol Administration under date of March 27, 
1940. 

5. Statement as to hearing and determination thereof: 

(a) James J. Lewis, designated hearing officer by 
B W. S. Alexander, Administrator, Federal Alcohol Ad¬ 
ministration, convened a hearing on May 15, 1940 in 
Room No. 526, Washington Loan & Trust Building, Wash¬ 
ington, D. C.; reconvened said hearing on May 20, 1940 at 
Washington, D. C., and on May 27, 28, 29, 30 and 31, 1940 
in the Circuit Court Room, City Hall, Middlesboro, Ken¬ 
tucky. 

(b) The President of the United States, Franklin Delano 
Roosevelt, pursuant to authority vested in him by the Con¬ 
gress of the United States, did, on or about April 1, 1940, 
abolish the Federal Alcohol Administration and transfer 
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the duties thereof to the Treasury Department of the United 
States, Bureau of Internal Revenue. Thereupon the Sec¬ 
retary of the Treasury of the United States designated 
Stewart Berkshire, Deputy Commissioner of the Bureau of 
Internal Revenue in charge of the Alcohol Tax Unit, of the 
Treasury Department, as the person vested with authority 
to perform the duties prescribed under the Federal Alcohol 
Administration Act, which is now more particularly de¬ 
scribed as Sections 201 through Section 212, Title 27, U. S. 
C. A. The duties of the Federal Alcohol Administration 
were transferred sixty days from the effective date of the 
President's order above referred to; and as of June 1, 1940, 
the said Stewart Berkshire, Deputy Commissioner, assumed 
the power vested in him by the Secretary of the Treasury, 
pursuant to said Presidential order. 

(c) William J. Kass was, under date of August 23, 1940, 
named substitute officer in lieu of James J. Lewis, said or¬ 
der of substitution being entered by Dwight F. Avis, 

C Acting Deputy Commissioner of the Bureau of Inter¬ 
nal Revenue, in charge of the Alcohol Tax Unit. 

(d) The said William J. Kass, substitute hearing officer, 
held the case under submission from August 23, 1940 until 
April 16, 1941. when he reopened the hearing in Hearing 
Boom Xo. f), United States Board of Tax Appeals, Internal 
Revenue Building, Washington, D. C. Pursuant to the 
said order of said Kass at said reopened hearing, petitioner 
filed certain exhibits produced by Benito flag-nine, counsel 
for the Administrator and Deputy Commissioner. 

fe) The next order served upon petitioner was an order 
annulling Wholesaler's Basic Permit Xo. PDW-9S67, which 
order bore date of June 29. 1941 but which was served on 
petitioner and its counsel on July 10, 1941. which order re¬ 
cited : 

•** * * having examined and considered the entire record 
in the above-entitled proceedings, originally instituted by 
order of the Administrator of the former Federal Alcohol 
Administration against Wholesaler's Basic Permit Xo. 
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PDW-9867, held by Middlesboro Liquor & Wine Co., Inc., 
Middlesboro, Kentucky, together with a report and find¬ 
ings thereon submitted by Substitute Hearing Officer Wil¬ 
liam J. Kass, * * *” 


Petitioner had no knowledge of said report and findings of 
fact, nor does petitioner know the date of said report and 
findings of fact of the Substitute Hearing Officer William 
J. Kass. 

(f) Petitioner did on July 15, 1941, file with the respon¬ 
dent its petition to set aside the order annulling Whole¬ 
saler's Basic Permit Xo. PDW-9807 and was, under date 
of July 23, 1941, advised by the respondent that Regula¬ 
tion Xo. 1 of the Federal Alcohol Administration, 
T) under which this case had been proceeding, had been 
superseded by Regulations Xo. 2 of the United States 
Treasury Department, Bureau of Industrial Alcohol, which 
Regulations Xo. 2 related to permits for the manufacture 
of and traffic in intoxicating liquors for non-beverage pur¬ 
poses. Simultaneously with said advice from the respon¬ 
dent, petitioner was for the first time furnished with and 
had knowledge of the report and findings of the Hearing 
< )fficer. 


(g) Subsequently to receiving the advice from the respon¬ 
dent, under date of July 23, 1941, petitioner forwarded to 
the respondent its AM EX DM EXT TO PETITION TO SET 
A S11) E O RDE R A X XULLIXG W11 ()LESAL ER *S BAS I ( 1 
PERMIT XO. PDW-9807 AND TO RECONSIDER OR¬ 
DER ANNULLING WHOLESALER'S BASIC PERMIT 
XO. PDW-9807, simultaneously requesting oral argument. 

(h) Thereafter and on August 14, 1941, petitioner, 
through its counsel, argued orally the matter before respon¬ 
dent. Respondent, by order entered August 10, 1941, which 
order was served on petitioner on August 18, 1041, affirmed 
Deputy Commissioner's order annulling Wholesaler's Basic 
Permit Xo. PDW-9807, .after hearing. 

0. The dates of the orders, decisions or reports are as 
follows: 



(a) Tin* dale of tile report of the Hearing Officer Kass is 
unknown to the petitioner. A copy, bearing no date, was 
tarnished petitioner upon request alter respondent's order 
of June 1G, 11141, annulling the permit. 

(b) 1 he date ot respondent's order annulling 
K Wholesaler's Basie Permit Xo. PI)W-98b7 is June 
2b, 1941, and was served on petitioner on Julv 10, 

1941. 

(e) The date of the order affirming Deputy Commis¬ 
sioner's order annulling Wholesaler's Basic Permit Xo. 
PDW-9S07 after hearing, is August 1(1, 1941, and was served 
on petitioner on August 18, 1941. 

7. 1 he terms of the order of June 2b, 1941, annul peti¬ 
tioner's Wholesaler's Basic Permit Xo. PI)W-9Sb7; and 
the order of August lb, 1941, affirms the order of June 2b, 
1941. 

8. The order's from which an appeal is sought are as fol¬ 
lows : 

(a)Order entered June 2b, 1941, holding: 

“ * ’ that Wholesaler’s Basic Permit Xo. Pl)W-98b7 was 
procured by respondent from said Administrator through 
fraud and concealment and misrepresentation of material 
fact, in that respondent willfully concealed and misrepre¬ 
sented the true interest therein of Floyd Ball, thereby 
preventing the Administrator from considering facts in 
connection with Floyd Ball's past record of criminal ac¬ 
tivities, known to both parties, and which facts, had thev 
been considered by the Administrator properly, could have 
resulted in a determination by him that respondent was not 
entitled to a basic permit under the Federal Alcohol Ad¬ 
ministration Act, as it was not likely to maintain operations 
in conformity with Federal law by reason of Floyd Ball's 
interest therein * *” 

and 

“* * ordered that Wholesaler's Basic Permit Xo. PI)W- 
98b7, issued to Middlesboro Liquor & Wine Co., Inc., 
Wabash Hotel Building, Middlesboro, Kentucky, be, 
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F and the same is, hereby declared annulled ’ 

(b) Order entered August 16, 1941, holding: 

“ ‘ * do hereby affirm the aforesaid order of annulment * V 

9. Fxeeptions were taken by petitioner to the following 
rulings upon matters of law: 

(a) The order annulling the permit is not supported by 
substantial evidence or any evidence, in that 

(1) The testimony and exhibits tiled directed particular 
attention Jo the background of Floyd Ball, which informa¬ 
tion was in the hands of Alexander, the Administrator, 
prior to the issuance of the permit and should have been 
considered in connection with the application before the 
permit was granted and. having been within the knowledge 
of 1!i l* Federal Alcohol Administration, could not have been 
the basis for any alleged fraud or misrepresentation after 
hearing by the respondent. 

(-) The evidence shows that investigators of the Fed¬ 
eral Alcohol Administration were dispatched to Middles- 
boro, Kentucky, for the express purpose of ascertaining 
Floyd Ball's interest in petitioner, whether held by Floyd 
Ball individually or standing in the name of his father 
and or mother, and said investigators being likewise in¬ 
structed to investigate the past record of Floyd Ball 
B in his community; that full and complete disclosures 
were made to said investigators by Floyd Ball and 
other persons connected with petitioner; that in due course 
the investigators made their report, which report was con¬ 
sidered in connection with the application for permit; that 
the true interest of Floyd Ball and his past record in his 
community were, therefore, known to the Administrator or 
should have been known to him at the time he issued said 
permit: and such interest and such past record were in no 
way concealed or misrepresented as held by respondent 
and, therefore, could not have been the subject matter or 
fraud or misrepresentation. 

(3) Petitioner's exhibits and evidence show that all of 
the evidence relating to Flovd Ball, as well as to all other 
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matters, were completely within the knowledge of the Ad¬ 
ministrator prior to issuance of petitioner’s permit; that 
no additional evidence is before the respondent other than 
the evidence that was in the hands of the Administrator 
prior to the issuance of the permit; and there being no new 
evidence introduced at the hearing, it follows that no fraud 
or misrepresentation was or could have been practiced 
by the petitioner in the procurement of its permit. 

(b) The order is contrary to law, in that 

(1) The proceedings herein were instituted more 
II than three vears after the alleged violation occurred 
and, therefore, are barred by limitation as sot forth 
in par. (i) of Sec. 2(4, Title 27, U.S. C. A. 

(2) The respondent’s order of .June 2(5, 1941, which order 
is affirmed by the order of August 1(5, 1941, reciting: 


“* * Floyd Ball's past record of criminal activities, known 
to both petitioner and Administrator, and which facts, had 
they been considered by the Administrator, properly could 
have resulted in a determination by him that respondent 
was not entitled to a basic permit under the Federal Alcohol 
Administration Act * * ” 


is void because it does not recite that these facts “would 
have resulted in a determination that respondent was not 
entitled to a basic permit under the Federal Alcohol Ail- 
ministration Act." Therefore, the order is void as not 
finding that any fraud or misrepresentation was actually 
concealed or that an adverse ruling would have resulted. 

(.*>) The respondent's order is void and contrary to law 
by virtue of the fact that full disclosures of the interest of 
Floyd Ball, together with Ids past record, having been made 
prior to the issuance of the permit, the respondent is and 
was estopped from considering facts which were within 
bis knowledge at all times. 

(4) The finding of concealment of material fact and mis¬ 
representation contained in the original order instituting 
annullment proceedings, do not constitute concealment of 
material fact or misrepresentation under the law. 
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I (5) The original Hearing Officer, James J. Lewis, 

failed to sustain petitioner’s motion to require the 
Administrator to make the order instituting annulment 
proceedings more definite and certain and to tile a Bill of 
Particulars, thereby denying this petitioner the right to 
know the specific charges with which it was charged. 

((>) This proceeding was instituted under Regulations 
Xo. 1, Treasury Department, Federal Alcohol Administra¬ 
tion, and was thereafter transferred or attempted to be 
transferred by the Deputy Commissioner to procedure out¬ 
lined under Regulations Xo. 2, Treasury Department, Bu¬ 
reau of Industrial Alcohol Relating to Permits for the 
Manufacture of and Traffic in Intoxicating Liquors for 
Xon-beverage Purposes. Petitioner’s permit is a permit 
for the traffic in intoxicating liquor for beverage purposes. 
Article V of Regulations Xo. 2 relate onlv to the recall 
of permits for correction and to the revocation of permits. 
Xowherc does it deal with annulment of permits for the 
causes asserted by the respondent in this action. Petitioner 
is, therefore, denied its substantial rights or any rights. 
The Regulations are not adequate nor do they contemplate 
proceeding for annulment, or were any of the orders 
.) issued by the Respondent. Therefore, all of said or¬ 
ders are void. 

The above named petitioner, Middlesboro Liquor & Wine 
Company, Incorporated, the petitioner aggrieved by the 
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above mentioned orders and decisions, hereby petitions 
that said orders be set aside. 

MIDDLESBORO LIQUOR & WINE 
COMPANY, INC., 

Petitioner 

By H G BLINCOE 

President 

ALBERT A JONES 
National Press Bldg 
Washington D C 

JOHN K. SKAGGS JR 
Louisville Trust Bldg., 

Louisville, Ky 
Counsel for Petitioner 

Subscribed and sworn to before me by H. George Blincoe, 
President of Middlesboro Liquor & Wine Company, Inc., 
this 23rd day of August, 1941. 

BARRETT MILLER 

(Seal) Notary Public, Bell Co., Ky. 

My commission expires Sept 3,1942 

Acknowledgement of Service 

Service of a copy of the above and foregoing Petition for 
Review is acknowledged to have been made on respondent 
this 25th day of August, 1941. 

STEWART BERKSHIRE 


81 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY PETITIONER. 

[Annulment Hearing] 

51 Janies P. Coleman 

Direct Examination 
By Mr. Gaguine: 

#•*•*#**** 

54 Q. Refreshing your recollection from your report 
of January 24, 1940, which I now hand you, can you 
state whether or not on December 20, 1939, you inter¬ 
viewed Mr. Floyd Ball and Mr. Alva Ball? A. I did. 

Q. Were you alone? A. No. 

Q. Who was with you? A. I was accompanied on that 
visit by Mr. John L. Henry— 

#•#•****•* 

56 Q. Mr. Coleman, will you proceed? A. Well, on 
December 20, 1939, Mr. Henry and myself inter¬ 
viewed Floyd Ball and Alva Ball on the premises of the 
Middlesboro Liquor & Wine Company. During the inter¬ 
view they related the original partnership, the original 

company, which I should say consisted of Floyd and 

57 Alva Ball, Walter B. Carey and H. Geo. Blincoe, 
and the set-up was—the original permit, although the 

original partnership consisted of Floyd and Alva Ball, 
Walter B. Carey and H. Geo. Blincoe, even though the basic 
permit was issued in the name of A. W. Glick with Mr. Blin¬ 
coe as manager. 

Q. That was the corporation which preceded the Middles¬ 
boro Liquor & Wine Company? A. That is the original 
company. They further showed us that Mr. Glick had no 
interest in the company. He only received a salary. 

Q. What did they tell you with regard to the 195 shares 
in the name of J. Frank Ball? A. Well, 195 shares carried 
in the name of J. Frank Ball, was more or less carried as 
a matter of convenience, that they actually owned the stock. 
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Q. Who is J. Frank Ball? A. He is the father of Floyd 
and Alva Ball. 

Q. Did they state why they carried the stock in the name 
of J. Frank Ball, instead of their own? A. Well, the only 
reason they stated at that time was the fact that Alva Ball 
had his name in the retail license issued to the Tropical 
Bar and Grill, which is located in the Wabash Hotel. 

Q. Did they state whether J. Frank Ball had ever 
58 put any money into the enterprise? A. Yes. They 
stated that he had never put any money into the 
company. To use their expression “Papa had no part and 
had no interest in the business, even though Alva and me 
considered him a partner in everything.” 

Q. Did they state whether or not he was at all active in 
the business? A. They said he was never active in the 
business. 

Q. Did he ever visit the business? A. Very, very seldom. 

Q. Have you seen Mr. J. Frank Ball? A. No, but as I 
understand it, Mr. J. Frank Ball is an elderly man and is 
in bad health. 

Q. Did they make any statement regarding the money 
earned and used by the family? A. Yes. Whatever money 
was earned was earned by them; in other words, J. Frank 
Ball has no income of his own. 

67 Q. Mr. Coleman, while engaged in your investiga¬ 
tions of the Middlesboro Liquor & Wine Company, 
you have testified that on numerous occasions you had cer¬ 
tain conferences with Floyd Ball and with Alva Ball. Can 
you state, without refreshing your recollection from your 
reports, what statements Mr. Floyd Ball made to you in 
connection with the transfer of the 55 shares of stock osten¬ 
sibly held in his name and transferred to Oscar Miracle? 

• *•••••*•• 

70 A. Yes, on numerous occasions I interviewed Mr. 

Ball with respect to the 55 shares, and he brought 
out the fact that, although the 55 shares were carried in his 
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name, they actually belonged to Bill Hill, and the reason 
why they were never carried in Mr. Hill’s name is the fact 
that he and George Blincoe never got along. 

By Mr. Gallagher: 

Q. Floyd Ball said that? A. Floyd and Alva Ball, and 
in order to get all these statements correct, Floyd and Alva 
Ball told me that the 55 shares carried in Floyd Ball’s 
71 name actually represented one third of the third in¬ 
terest in the original comjjany or the partnership. 

Q. Did they state how the original company or partner¬ 
ship was set up? A. The original partnership was set up 
under the name of H. George Blincoe. 

Mr. Jacobs: You say “they”, whom do you mean? 

75 By Mr. Gaguine: 

Q. Continue, Mr. Witness. A. Along with George Blin¬ 
coe and Walter Carey— 

Q. (Interposing) When you refer to the Ball Brothers, 
you mean Floyd Ball and Alva Ball, do you not? A. 
Yes. 

76 Q. What do you mean by the Ball Brothers? A. 
Floyd and Alva Ball, sons of J. Frank Ball. 

Q. Continue. A. I was also told on numerous occasions— 

77 The Witness: Floyd and Alva Ball on numerous 
occasions informed myself and later on informed 

Mr. Henry and myself that the 55 shares owned by Bill Hill 
and held in the name of Floyd Ball actually belonged to Bill 
Hill, and that those 55 shares were given to Hill out of 
the goodness of their heart, meaning Floyd and Alva Ball, 
and in August 1936, 55 shares of stock held in the name of 
Floyd Ball but which actually belonged to Bill Hill, were 
transferred or sold, as the record would indicate, to Oscar 
L. Miracle. 
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78 By Mr. Gaguine: 

Q. Did they state what information— A. (Interposing) 
For the sum of $5500. 

Q. Did they state whether or not Mr. Miracle actually 
paid this sum to him? A. No down payment made, but 
$5500 was given to Floyd Ball, but the sale consisted of five 
promissory notes, the first one in the amount of $500 and 
the next five in the amount of $1000 dated at three-month 
intervals, or due at three months intervals, from the date 
they were signed, from, namely, August 26, 1936. 

Q. Did they say how Bill Hill was paid for the stock? A. 
Well, the actual sale of the 55 shares, although reported in 
the company’s minutes— 

Q. (Interposing) They told you this? A. (Continuing)— 
did not take place until March, 1937, about five or six months 
later. In other words, the transfer of the 55 shares from 
the name of Floyd Ball to Oscar Miracle was brought about 
as Floyd Ball told me and Alva Ball told me also in the 
presence of Mr. Henry, and on numerous occasions when 
I first contacted these men in the year 1938, during the 
month of December, that the reason was that the Adminis¬ 
tration was placing a little too much heat on Floyd Ball be¬ 
cause of certain phases in his past life. 

79 Q. Did thev sav what thev meant bv the Admin- 
istration was putting too much heat on? A. Floyd 

Ball then related to me that certin things happened in his 
life that might keep him from getting a basic permit or 
making the— 

Q. (Interposing) Did they state what Administration 
they were talking about? A. The Federal Alcohol Admin¬ 
istration. 

By Mr. Gaguine: 

Q. Did they tell you who received the dividends for the 
55 shares of stock for 1936? A. Yes. Floyd and Alva Ball 
told me that Bill Hill never received any salary because he 
never performed any work, and that the 1936 dividends, 
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which totaled approximately about $8100 or eleven per 
cent, went to Bill Hill—$8100—and when I questioned Mr. 
Ball as to just how this came about, Floyd told me that he 
personally saw that Bill Hill got this money. All of it did 
not take place until sometime in March, 1937, as Exhibit 
1 in my report under date of January 24th will show. 

Q. Am I to understand that Floyd Ball told you that the 
$8100 represented the dividends for the full year of 1936, 
and that he personally saw that Bill Hill got all of that 
$8100? A. Yes, he did, but I would like to add, if I 
80 may, in order to cover everything. The respondent’s 

attorney was supposed to gather all the facts and 
submit them to an investigator, Mr. Henry and myself, as 
will be shown in the transcript of the record of our inter¬ 
view which took place in his office, the city of Louisville, at 
which time he had called in a court reporter by the name 
of Longstreet. As to how that money actually appeared 
remains to be seen, although Floyd Ball told me that he 
had personally seen to it that Bill Hill received these 1936 
dividends. 

• #••**•**• 

108 Cross-Examination 
By Mr. Skaggs: 

118 “Q. Did your investigation disclose any interest 
in the Middlesboro Liquor and Wine Company that 

Bill Hill was alleged to have had, save and except the state¬ 
ment that you testified to in reference to what Floyd and 
Alva told you ? 

119 Mr. Jacobs: No objection to the question. 

A. The investigation showed that at the time no di¬ 
rect—Bill Hill never appeared in the corporate records, and 
in ascertaining the true facts of the sale of the 55 shares of 
stock, Floyd and Alva Ball frankly told me that they were 
sick and damned tired of the whole business and wanted the 
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opportunity to get out, and they brought Bill Hill’s name in. 
Otherwise Bill Hill would probably never have entered the 
investigation, because Bill Hill was in Greece. 

Q. Did your investigation disclose that either Floyd or 
Alva Ball was an officer in this corporation? A. Yes. Floyd 
Ball was an officer. 

Q. 'When? A. Up until August, 1936, when he resigned 
as secretary and treasurer and was succeeded by Oscar 
Miracle, and he stayed out. 

*••••#•••• 

325 Floyd Ball 

*#*•##•••• 

Direct examination 
By Mr. Gallagher: 

383 Q. Mr. Ball, I want to ask you whether or not you 

384 performed services for your company? A. I did. 

Q. Do you now? A. I do. 

Q. I want to ask you if you hold a power of attorney from 
your father which gives you full authority to do and per¬ 
form any act or service which he as a natural individual 
could himself do? A. I do. 

Mr. Jacobs: Just a minute. The power of attorney is 
the best evidence of that. 

Mr. Skaggs: I will ask him if his power of attorney was 
filed in the minute book. 

Mr. Jacobs: I knew it all the time. 

The Hearing Officer: It is not an improper question to 
ask. 

By Mr. Skaggs: 

Q. Now, Mr. Ball, I want to ask you what is the physical 
condition of your father with reference to his ability to 
perform his business duties at this time and what has it 
been for the last three or four years? A. Physically he is 
in bad health and he is practically blind. 
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Q. ITow old is your father? A. He will soon be 70. 

385 Q. Is he shaky and tottering? A. He is shaky and 
tottering. He is very weak. He can just walk a 

short distance at a time. 

Q. Is he able to properly handle his own affairs without 
the assistance of yourself and your brother? A. No. 

Q. I w'ill ask you to state if your brother Alva also works 
for his dad and helps him out w r ith his affairs ? A. He does. 

Q. Mr. Ball, I want to ask you if you have talked to vari¬ 
ous investigators for the Federal Alcohol Administration, 
including Mr. Coleman? A. I have. 

Q. Did you talk to these investigators during the years, 
or any one of these investigators during the years 1936, 
1937,1938,1939 and 1940? A. The first time I talked to Mr. 
Coleman was in—maybe it was 1937 or 1938. Mr. Coleman 
would know. I really do not know. 

Q. But I asked you to state whether you talked to other 
investigators before you talked to Mr. Coleman? A. Yes, I 
have. 

Q. Mr. Ball, I will ask you to state if you ascertained if 
these men wrere duly qualified agents and represen- 

386 tatives of the Federal Alcohol Administration? A. 
No. I just took their word for it. They said they 

were. 

Q. You have not found any of them misstating that fact? 
A. No, sir; so far I have not. 

Q. Have you at all time told them just what you have 
testified to here today without exception 
Mr. Jacobs: If he means he has not concealed—what 
do you mean, that you told these things? 

Mr. Skaggs: That is right. 

Mr. Jacobs: Without concealment. 

Mr. Skaggs: I asked him if he had ever concealed any¬ 
thing from them. 

Mr. Jacobs: All right. Let it go. 

By Mr. Gallagher: 

Q. Did you tell these investigators all the things you have 
testified to here? A. Yes, sir, I think so. 
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Q. With relation to your side interest and transfer, and 
all the other things you have testified? A. Yes, sir. 

Q. Have you ever tried to hide those facts from any of 
them? A. No, sir. 

387 By Mr. Skaggs: 

Q. Mr. Ball, I want to ask you whether or not you under¬ 
stood, at the time you talked to these men, that they were 
reporting to their immediate superiors and to the Federal 
Alcohol Administration in Washington? Yes, sir. 

'•*##*##*•* 

388 Q. Mr. Ball, I want to ask you if you received any 
dividends from the Middlesboro Liquor and Wine 

Company in the 1937? A. No, not in 1937. The money I 
received in 1937 was from my father. 

Q. Do you remember how much, if anything, your 

389 father paid you for your services and work in the 
year 1937? A. No, I do not. 

Q. Can you estimate the amount? A. I do not know. 
Maybe it was seven or eight thousand dollars, something 
like that. I do not remember. 

Q. But you received no dividends from the corporation, 
the Middlesboro Liquor and Wine Company, during the 
year 1937? A. I received none after I disposed of that 55 
shares of stock which I got in 1936. 

• *•*###•*# 

405 Cross examination 

By Mr. Gaguine: 

410 Q. Now, Mr. Ball, you testified that you and Alva 
were, shall we say, interested in various enterprises 
together? A. That is right. 

Q. And that you considered that your brother Alva owns 
half interest in whatever enterprises you happened to go 
into? A. No. 
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Q. To what extent does your interest in enterprises go 
with your brother Alva? 

Mr. Skaggs: We object on the same ground that the Gov¬ 
ernment has heretofore raised. What is meant by the word 
“interest”? We suggest that counsel for the Government 
expressly put his question in form so we will know what 
kind of interest he is talking about. 

Mr. Jacobs: I join in the objection. 

By Mr. Gaguine: 

Q. You have made the statement that you and your 
brother Alva were in various businesses together? A. That 
is right. 

Q. That you considered everything that was Alva’s was 
yours and everything that was yours was Alva’s? A. That 
is right. 

Q. Do you carry that to any interest which you may 
411 have in business enterprises? A. I do not. 

Q. So that when you stated all that is yours is 
Alva’s and all that is Alva’s is yours, just what does it 
mean? A. I mean anything that belongs to me Alva can 
get it, and if Alva comes to my house and he does not like 
my cook he can fire my cook, and if I make any money Alva 
can have it, and the same with mv father. If mv father 
makes any money I can get it and the same with all three. 

Q. In other words, all you should do is to ask each other 
for anything and you would get it? A. That is right. 

Q. Did Alva at any time ask you for anything from the 
Middlesboro Liquor and Wine Company partnership? 

Mr. Gallagher: At what time? 

Mr. Gaguine: Previous to the date of the incorporation. 

A. He did not ask me for anything. I gave him anything 
he needed. 

Q. In other words, you gave your brother part of the 
profit in the wholesale liquor business? A. That is right. 

Q. When you acquired a half interest instead of a third 
interest in the partnership, just what did you pay for that 
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half interest—I mean for that extra proportion? 

412 A. I do not remember, but on the range of whatever 
the stock was worth. 

Q. Did Alva contribute toward your acquisition of that? 
A. He did not. 

Q. But you continued to give him part of the profits? A. 
I did. 

Q. And when you declared Bill Hill in on your profits, did 
you inform vour brother Alva of it? A. What did you saw 

Q. When you declared Bill Hill in on your profits in the 
wholesale liquor partnership, did you tell your brother Alva 
about that? A. Not at that time. 

Q. Did you still continue to give your brother part of 
your profits after you let Bill Hill in? A. I did. 

Q. How much profit did you give your brother out of that 
partnership ? A. I could not say. 

Q. Would you say about half? A. I could not say. 

Q. You would not have any idea at all? A. No. 

413 Q. Did you ever keep any books between yourself 
and your brother and father? A. Not until lately. 

Q. You stated that your father is at present in poor health. 
How long has he been in poor health? A. Well, he has been 
in bad health for quite a few years, but he has been in real 
bad health for the last possibly two or three years. His eye¬ 
sight continues to grow worse all the time. 

Q. Was he in bad health five years ago? A. Not as bad 
as now. 

Q. Was he able to get about and run a business or attend 
to his own affairs? 

Mr. Skaggs: Objection, on the ground that it is not ger- 
maine to any subject of this inquiry, because his dad did 
not come in until the incorporation of the company in Jan¬ 
uary, 1936, and I object to it on the further ground that it 
would probably be a prejudicial statement in connection, or 
it might be a prejudicial statement in connection, with the 
income tax matter now pending. 

Mr. Jacobs: There is only one way that a privilege can 
be asserted and that is by the witness himself. The Hearer 
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can’t inform the witness of his rights to refuse to answer a 
question on the ground it might incriminate him. If the 
■witness desires to do so that is his legal right. Out- 

414 side of that the objection is badly taken. They them¬ 
selves on direct examination put in evidence as to the 

physical condition of this father, and it was quite extensive. 
The Hearing Officer: I will allow the question. 

Mr. Gaguine: Will you answer the question? 

The Witness: Read the question, will you, please? 

Mr. Skaggs: Mr. Witness, do you wish to urge your right 
as a witness to refuse to testify on the ground that it might 
incriminate you? 

The Witness: I do not. Read the question and I will an¬ 
swer it. 

(The reporter thereupon repeated the pending question, 
as follows:) 

“Q. Was he able to get about and run a business or attend 
to his own affairs?” A. At what time? 

Q. Toward the end of 1935? A. Not wholly. 

Q. Was it necessary at that time for you to work for him? 
A. I think it was. 

Q. And what kind of work did you do for him at that 
time? A. I looked after his interests in the Middlesboro 
Liquor and Wine Company. 

415 Q. How long previous to that time had he been 
gainfully employed ? A. Well, just what do you mean 

by “employed”? 

Q. In other words, how long before that time had he been 
engaged in business? A. Oh, possibly a year and a half, 
something like that—a year or a year and a half. I can fur¬ 
ther state at that time, by saying it was right after the date 
when beer first came back, and he had a place on Lothbury 
Avenue right after Repeal when beer first came back. 
Whether it was a year and a half or two years I do not know. 
Maybe it was 1933 or 1934, or something like that. 

Q. Previous to 1936 had you at any time claimed your 
father dependent on your income? A. I had. 
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Q. He was ? A. He was. 

Q. Were you absolutely responsible for the living ex¬ 
penses of your father at that time? A. My father and my¬ 
self. 

Q. Did your father pay you anything for the interest 
which you purported to give him in the partnership? A. He 
did not. 

Q. Did you state to your brother Alva that you 

416 were giving this interest to your father? A. I don’t 
know whether I did or not beforehand. The chances 

are I did. I do not know. 

Q. You do not know? A. No, I do not. 

Q. Did you state to your father that you were giving him a 
half interest in the partnership ? A. No. 

Q. Just what did you tell vour father when you gave him 
the interest? A. I gave him a half interest, less one-third of 
one-third. 

Q. In other words, you informed your father at that time 
that Mr. Hill was interested in that partnership with you? 
A. I did not. 

Q. Did you give your father any reason why you were 
giving him a half interest less one-ninth? A. I did not. 
Q. Did your father inquire? A. He did not. 

Q. Did your father go down to the premises of the whole¬ 
sale liquor company often? A. He went down there— 

Mr. Gallagher: (Interposing) When was that? 

417 Mr. Gaguine: That is the corporation, during 1936. 
Mr. Gallagher: During 1936 ? 

Mr. Gaguine: Yes, sir. 

A. (Continuing) He was there all the time. I mean, he 
was there at different times in 1935 and 1936. 

Q. Did he ever do any kind of work down there? A. You 
mean work in the place? 

Q. Yes. A. No. 

Q. You worked in the premises of that concern? A. I did. 
Q. And you considered you were working— 

Mr. Gallagher: (Interposing) I would like to find out 
when. 
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Mr. Skaggs: Does he mean manual labor or in an advis¬ 
ory capacity? 

Mr. Jacobs: You can take it up on redirect. 

Mr. Skaggs: What services, if any? Then we object to 
the question and the answer on the ground that the Govern¬ 
ment counsel should be directed to ask him when he worked 
there. There is only one period of time in contemplation. 

Mr. Jacobs: There is no question on the record for this 
man to make an objection to. 

Mr. Gallagher: We move that the question and 
418 answer be stricken as to whether or not Mr. Ball ever 
worked on the premises. 

Mr. Jacobs: The objection is not proper. 

Mr. Gallagher: Have the question read. 

Mr. Jacobs: It is too late to object to that question. 

The Hearing Officer: Wait a minute. 

By the Hearing Officer: 

Q. I will ask the question as to when it was you worked 
there? A. Well, I worked there from the time it was in¬ 
corporated until the time that I disposed of the 55 shares of 
stock. Then I did not do any work around there inside. I 
did outside work and such as that, but Mr. Blincoe did the 
inside work. 

• •••*••••* 

485 Floyd Ball, a witness heretofore sworn on behalf 
of the Respondent, resumed the stand and testified 
further as follows: 

Cross Examination (Continued) 

By Mr. Jacobs: 

Q. Did your father pay you for this work which you said 
you did for him by the week or by the month? A. No, sir. 

Q. How much was your salary a week or a month or a 
day? A. Well, I would draw different amounts. 

Q. Did you have any stipulated salary? A. Not until prac¬ 
tically the end of the year. 
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Q. You had no agreement with your father at all as to 
how much he was going to pay you as you did the work? A. 
Not no specific amount. 

Q. Did you have any unspecified amount? A. No, just an 
agreement, but no certain amount. 

Q. What was the agreement? A. Just the agreement that 
I would do the work and he would work at times when I 
was out of town. Sometimes I would draw one amount and 
sometimes another. 

486 Q. Was the work which you did for him working 
for the liquor company? A. I worked for the liquor 

company ? 

Q. Was it work that he was supposed to do for the liquor 
company himself? A. That is right. Not altogether. Of 
course it was work that he done himself, not no work but 
things that he done for the company himself, not no manual 
labor kind of work, because he was not able. 

Q. The work wdiich you did was the company work. Is 
that right? A. Yes, sir. 

Q. Was there any reason why the company did not pay 
you for it? A. Was there any reason? 

Q. Yes. A. At w r hat time? 

Q. During the time that you say you worked for your 
father, you were in fact working for the company, weren’t 
you? A. No. I was working for my father. 

Q. But you were doing company work? A. Yes. 

Q. Is there any reason why the company did not pay you 
for the work you did? A. No. When I worked at this for 
the company, the company paid me. 

487 Q. When you did company work, as you say, work¬ 
ing for your father, is there any reason the company 

did not pay you? A. When I worked for the company, the 
company paid me. When I worked for my father, my father 
paid me. 

Q. I understand that, but you also stated that the work 
you did for your father was company work. A. It was work 
for the company. 





95 


Q. If that was company work, is there any reason -why 
the company did not pay you ? A. I do not understand the 
question. 

Q. Ordinarily when a man does company work, the com¬ 
pany pays him ? A. Yes. 

Q. Was there any reason why the company did not pay 
you? A. As I explained to you a while ago, Mr. Jacobs, 
part of it was work that naturally would fall upon my 
father, and he paid me for it, and when I worked for the 
company, the company paid me for it. 

Q. Did your father hold a position with the company? 
A. He does. 

Q. What is his position? A. He is President of the Mid- 
dlesboro Liquor & Wine Company. 

488 Q. During the time that you say you were working 
for him, did he hold any other position or was he 

President then? A. He was Vice-President. 

Q. Does your father pay your brother about the same 
money he pays you? A. Practically. 

Q. Does your brother work for the company as much 
as you work for the company? A. Well, I could not say. 

Q. Was your brother around the business as often as you 
were? A. Not so much. I would be out of town and always 
he would attend to the business of the company. 

Q. In general, you were the one who was there ? A. That 
is right. 

Q. Did you do any work for your brother? A. I did. 

Q. Was there any reason why your brother got about as 
much money from your father as you did? A. There was. 

Q. Please state the reasons. A. Because whatever I would 
make I would give him part of it. 

Q. But I am talking about your father. A. I thought you 
were talking about my brother. 

489 Q. I was talking about your father and your 
brother, and asked you if there was any reason why 

your father paid your brother as much as he paid you, al¬ 
though you did more work than your brother? A. I just 
explained that to you, Mr. Jacobs, that whatever I made I 
gave my brother part of it. 
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Q. Was there an understanding between you, your father 
and your brother that out of the salary which your father 
would draw from the company, so much of it would go to 
you and so much of it to your brother? A. As I explained 
to you last night, that is not an agreement. It is just some¬ 
thing that we do. 

Q. Your father held 195 shares of stock in this company? 
A. Yes, sir. 

Q. As a stockholder of record? A. That is right. 

Q. Where did he get these 195 shares of stock? A. He 
got them through the stock of the A. W. Glick Company. 

Q. The stock was issued in his name; is that correct? A. 
That is right. 

Q. But he did not pay any money for it, did he? A. He 
did not. He give stock for it. What I mean is stocks of 
record, and the assets of A. W. Glick Company. 

490 Q. So that was issued to him in payment for his 
share of the assets of the partnership, which was 

turned over to the corporation. Is that correct? A. That 
is right. 

Q. And I think you testified that your share in the part¬ 
nership at the time your father turned over was originally 
yours? A. That is right. 

Q. Which you testified that, by word of mouth, you gave 
to your father. A. That is right. 

Q. Then you had the privilege, didn’t you, at any time 
you wanted money, to run down to the company and draw a 
check up? A. I had a power of attorney. 

Q. I am speaking now about the time before you got the 
power of attorney. A. Before I got the power of attorney? 
Q. Yes. A. At what time before? 

Q. Well, in 1937. A. I could not say in 1937. Of course 
I could have. 

Q. Did you find time during that time to go down to the 
company and get checks or money? A. I guess I did. 

491 Q. You had that privilege? A. I probably had, 
yes, sir. If I got any checks, I naturally had the 

privilege. 
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Q. What sort of an arrangement did you have with the 
company whereby you could do that A. What arrange¬ 
ment ? 

Q. Yes. A. I did not have any as I know of, any particu¬ 
lar arrangement. I could go to any of them in the company 
and get it without being in the company if I wanted it 
when they had it. 

Q. Did you have to explain to them what you wanted 
the money for ? A. I did not. If I got any, it was automati- 
callv charged to my father. 

Q. The reason why they charged that stuff to your father, 
instead of to you, \vas for income tax purposes ? A. It was 
not. 

Q. Why didn’t they charge it to you? A. Because it was 
supposed to be charged to my father. 

Q. When you drew it out, it did not go to your father, 
did it? A. Part of it, of course, and part of it I used myself, 
and part of it my brother Alva used. 

Q. Why wasn’t it charged to you? A. Why wasn’t 
492 it charged to me? 

Q. Yes. A. Because it was supposed to be charged 
to my father. 

Q. What kind of an arrangement did you have, and with 
whom whereby that was chargeable to your father? A. 
I didn’t have no arrangement with anyone, quite automati¬ 
cally it was supposed to be charged. 

Q. You mean without any conversation? A. Sure, there 
was conversation, but I do not remember what it was but 
automatically if I would draw anv it was to be charged to 
my father. 

Q. You realize, don’t you Mr. Ball, that that is an unusual 
situation, whereby a man can go down to a company and 
draw T funds whenever he wishes? A. To you it may seem 
somewhat unusual, but to us here it does not seem unusual. 

Q. You must have an understanding with the corporate 
officers, do you not? A. I had an understanding with our¬ 
selves all the time, and naturally I had an understanding 
with Mr. Blincoe and Mr. Carey. 
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Q. What was your understanding with Mr. Blincoe? A. 
Well, my father owned 195 shares in that, and of course I 
do not know what someone else might have figured, but I 
figured I could draw it if I wanted to, and I did. 

493 Q. Do you mean that you just drew your father’s 
interest in this company as yours? A. I sure did. 

I treat my brother’s automobile as mine if I want to and 
go and get it, which is his and he paid for it. 

Q. And you felt that way about your father’s interest 
in this company? A. Yes. 

Q. So that you have an interest then in the company? 
Mr. Skaggs. I object. 

A. I have an interest in anything that my father might 
own, that is an interest to help and carry on. Of course 
anything that my father has got I could use. Of course it 
is understood I could not go out and dispose of it, but I 
could use it if I saw fit. 

Q. As a matter of fact, all the way through in this com¬ 
pany, by one method or another, you have received substan¬ 
tial sums of money from the company in the long run? A. 
I would not say that I have. 

Q. You received eight thousand or so in 1936, didn’t you? 
A. I might have. 

Mr. Gallagher. In 1936 he was an officer. 

Mr. Jacobs. All right. 

494 By Mr. Jacobs: 

Q. Did you get paid anything by the company for being 
an officer of the company? A. I did. 

Q. How much did you get paid for that? A. I disremem- 
ber. I think $750., possibly $500. and then $750., and pos¬ 
sibly $1,000. a month. 

Q. How much? A. I am not positive. I think I started 
at $500. and then $750. and possibly $1,000. 

By Mr. Skaggs: 

Q. Per month or per year? A. Per month. 



99 


By Mr. Jacobs: 

Q. That was a small sum of money you received. Did 
you say $700. a month? A. No, sir; I did not. 

Q. Oh? What was your statement? I missed your state¬ 
ment. A. I said $500., $750. and $1,000. I think. I am not 
positive about that. I believe that I started at $500. 

By Mr. Skaggs: 

Q. Per month? A. Per month. I am not positive in that, 
but a smaller amount than $1,000. to start with. 

Bv Mr. Jacobs: 

495 Q. What year was that that you drew that money? 

A. I could not state. 

Mr. Skaggs. All of these records of the corporation are 
available and I believe you stipulated what this witness re¬ 
ceived. 

Mr. Jacobs. Do you want the witness to look at the rec¬ 
ords? I have no objection. 

Mr. Skaggs. No, I do not, but if you are trying to test 
his credibility or memory or something like that, it may be 
proper; but for the purpose of contradiction of records 
then I doubt the admissibility of this testimony. 

Mr. Jacobs. I am only asking the witness to testify on 
cross-examination what he testified to on direct, to see 
whether or not there are points which you did not bring out. 

Mr. Skaggs. All right, sir. Go ahead. 

By Mr. Jacobs: 

Q. Do you know what years you were an officer? A. No, 
I do not. I think it was part of 1936, the first part of 1936, 
I think. 

Q. That was only about 1936—not 1937—as far as you 
remember? A. I do not remember. The records wall show. 

Q. Mr. Ball, you testified that what is yours is your fa¬ 
ther’s and your father’s is his and wdiat is yours is your 

brother’s and his yours, and so on all the way 

496 around? A. Yes, sir. 
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Q. You are aware of the fact, are you not, that for 
certain purposes of the law, such as income taxes and other 
purposes, that the law will not assume that one owns what 
another owns? A. A. Mr. Jacobs, I can answer that by 
saying that if we had any intention of evading the income 
tax that we would have split it up in three different ways 
and split up the taxes. If we were doing that for the pur¬ 
pose of getting around something I certainly would not 
have done that. I could have helped myself from any 
income tax, because naturally, if the 195 shares in my fa¬ 
ther’s name had been in my name or in one person’s name 
the income tax would have been in a higher income tax 
bracket. I gave my explanation last year, which was part 
of the explanation of why I give the shares of stock to my 
father. 

Q. Did you know that the Federal Alcohol Administra¬ 
tion could require persons applying for permit, that the 
names of persons interested in the business should be fully 
revealed? 

Mr. Gallagher. I do not think the Act requires that, and 
I do not think the order set that up. 

Mr. Jacobs. The witness can testify whether he knows. 

Mr. Gallagher. I am calling the court’s attention to the 
question and directing that any question that the 
497 Government puts as to what constitutes— 

The Witness. (Interposing) I can answer Mr. 
Jacob’s question, I think. 

The Hearing Officer. I think he can answer that. On the 
face of it, it is a harmless question, one way or the other. 
. A. 55 shares of that stock, Mr. Jacobs, was in my 
name, and I would not have tried to dodge anything by giv¬ 
ing it to my father by putting 195 shares in his name, be¬ 
cause I could not have gained anything by that, because 
there was 55 shares of that stock in my name and so stated 
in the application. 

Q. When you applied for the basic permit for alcohol dis¬ 
tribution, the application recited that you owned 55 shares? 
A. That is true. 
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Q. There was a hearing held down at Middlesboro with 
reference to the application? A. That is true. 

Q. And you remember that one of the points involved 
in that hearing was what interest you had in the business. 
Do you remember that? A. No, I do not remember that. 

By Mr. Gallagher: 

Q. Did you testify at that hearing? A. No. I was not 
there. 

By Mr. Jacobs: 

498 Q. I simply asked him whether he knows that or 
not. A. I do not know anything about it. 

Q. You know’ that you transferred your stock, don’t you? 
A. Before the hearing? 

Q. Just slightly before, wasn’t it? A. Yes slightly be¬ 
fore, I guess. 

Q. When you sold that stock did you have possession 
of it? A. Did I have what? 

Q. Possession of the 55 shares of stock? A. After I— 
Q. (Interposing) Well, you say your owned it. Did you 
have possession of it? A. I did. 

Q. Where did you keep it? A. I kept it in a safety de¬ 
posit box or in a safe. 

Q. In your owm name? A. If it was in the safe it was 
in my safe. If I had a safety deposit box, it was in that. 

Q. W'hich was it, a safety deposit box or in a safe? A. I 
do not remember. I had possession of the stock. 

Q. Where is your safe. A. I have got tw r o. 

Q. Where are they? A. At Lothbury Avenue. 

499 Q. Is that your home ? A. No, sir. 

Q. What type of place is that? A. One is an 
office and the other is a pool room. 

Q. Are these your premises? A. Mine under lease or 
owned. 

Q. Are they premises in which you are interested? A. 
That is right. 
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Q. Arc other papers kept in the same besides yours and 
the business? A. Of what business? 

Q. Well, there is one safe at one place and one at the 
other? A. That is true. 

Q. You keep your papers in these safes, one or the other? 
A. That is true. 

Q. Do you keep anybody else’s papers in them? A. No, 
sir. 

Q. Do you keep some papers of the business which you 
are running? A. I do. 

Q. Did you keep any of Blineoe’s papers in those safes? 

A. I did not. 

500 Q. Mr. Carey’s? A. I did not. 

Q. Mr. Hill’s? A. I did not. 

Q. Do you remember when and where you sold the 55 
shares of stock ? A. At that time I did not have them, at 
the time Mr. Hill was there. 

Q. You did not have what there? A. I did not have any 
safes there and did not have this place. 

Q. I understood you to say that this stock was either in 
one of these safes or in a safety deposit box? A. I am talk¬ 
ing about where the safes are now. 

Q. Let us understand each other, then. Where was this 
stock kept? A. In the safe. 

Q. Where was that safe? A. In the back office. The 
back—in a building, a small two story brick building in the 
back alley of 18th and Lothburv Avenue. 

Q. Did you keep any of the papers, the entire amount I 
have mentioned, in that safe at that time ? A. I did not. 

Q. Where were you when you sold the stock? A. 

501 Where was I? 

Q. Yes. A. I was down at the place at the corner 
of 18th and Lothbury. 

Q. You did not deliver that stock at that time to Mr. Hill, 
did you? A. I did not. 

Q. I mean Mr. Miracle? A. I did. 

Q. That is who you sold it to? A. Yes, sir. 
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Q. You delivered it then and there? A. Yes, sir. 

Q. Isn’t it true that that stock was not delivered until 
1937, in the late spring ? A. That is not true. You mean 
turned over to him? 

Q. Yes, sir. A. No. It was not turned over to him. 
Is that what you mean? 

Q. That is exactly what I mean. Will you state why it 
was not turned over to him ? A. Because I had notes. 

Q. So you kept possession of it? A. I kept possession. 
I am not sure, now. Of course the stock, I am pretty 

502 sure the stock was put into the safe at the Middles- 
horo Liquor & Wine Company. 

Q. So that stock was not transferred at that time? A. It 
was transferred, but whether he had possession of it, of 
course these notes were given. 

Q. What did you do to transfer it? A. I do not remem¬ 
ber whether I transferred it to Bill Hill and he transferred 
it to him, or whether it was just transferred to him. I can¬ 
not say, because as between Bill Hill and I the stock was 
really Bill Hill’s. 

Q. It is true, is it not, that stock was not delivered to 
Mr. Miracle until the late spring of 1937 ? A. I would not 
say. 

A. I would not say. 

Mr. Skaggs. Just a minute. Mr. Hearer, delivery of 
stock means a person getting into legal possession of the 
actual shares. A person might accept delievery of the stock 
and then return it, or for the purpose of pledging it for 
the payment of a loan, and still have actually had delivery 
in law and not having had the personal custory of the stock. 
That is a term which is common in law, and I would like to 
have it clarified. 

The Hearing Officer. Off the record. 

(Whereupon there was discussion or argument, of which 
the reporter was instructed not to make stenographic notes, 
and is not herein shown, after which the record was 

503 resumed as follows:) 


I 
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Q. Are other papers kept in the same besides yours and 
the business? A. Of what business? 

Q. Well, there is one safe at one place and one at the 
other? A. That is true. 

Q. You keep your papers in these safes, one or the other? 
A. That is true. 

Q. Do you keep anybody else’s papers in them ? A. No, 
sir. 

Q. Do you keep some papers of the business which you 
are running? A. I do. 

Q. Did you keep any of Blincoe’s papers in those safes? 

A. I did not. 

500 Q. Mr. Carey’s? A. I did not. 

Q. Mr. Hill’s? A. I did not. 

Q. Do you remember when and where you sold the 55 
shares of stock ? A. At that time I did not have them, at 
the time Mr. Hill was there. 

Q. You did not have what there? A. I did not have any 
safes there and did not have this place. 

Q. I understood you to say that this stock was either in 
one of these safes or in a safety deposit box? A. I am talk¬ 
ing about where the safes are now. 

Q. Let us understand each other, then. Where was this 
stock kept? A. In the safe. 

Q. Where was that safe? A. In the back office. The 
back—in a building, a small two story brick building in the 
back alley of 18th and Lothburv Avenue. 

Q. Did you keep any of the papers, the entire amount I 
have mentioned, in that safe at that time? A. I did not. 

Q. Where were you when you sold the stock? A. 

501 Where was I? 

Q. Yes. A. I was down at the place at the corner 
of 18th and Lothburv. 

Q. You did not deliver that stock at that time to Mr. Hill, 
did you? A. I did not. 

Q. I mean Mr. Miracle? A. I did. 

Q. That is who you sold it to ? A. Yes, sir. 
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Q. You delivered it then and there? A. Yes, sir. 

Q. Isn’t it true that that stock was not delivered until 
1937, in the late spring? A. That is not true. You mean 
turned over to him? 

Q. Yes, sir. A. No. It was not turned over to him. 
Is that what you mean? 

Q. That is exactly what I mean. Will you state why it 
was not turned over to him ? A. Because I had notes. 

Q. So you kept possession of it? A. I kept possession. 
I am not sure, now. Of course the stock, I am pretty 

502 sure the stock was put into the safe at the Middles- 
boro Liquor & Wine Company. 

Q. So that stock was not transferred at that time? A. It 
was transferred, but whether he had possession of it, of 
course these notes were given. 

Q. What did you do to transfer it? A. I do not remem¬ 
ber whether I transferred it to Bill Hill and he transferred 
it to him, or whether it was just transferred to him. I can¬ 
not say, because as between Bill Hill and I the stock was 
really Bill Hill’s. 

Q. It is true, is it not, that stock was not delivered to 
Mr. Miracle until the late spring of 1937 ? A. I would not 
say. 

A. I would not say. 

Mr. Skaggs. Just a minute. Mr. Hearer, delivery of 
stock means a person getting into legal possession of the 
actual shares. A person might accept delievery of the stock 
and then return it, or for the purpose of pledging it for 
the payment of a loan, and still have actually had delivery 
in law and not having had the personal custory of the stock. 
That is a term which is common in law, and I would like to 
have it clarified. 

The Hearing Officer. Off the record. 

(Whereupon there was discussion or argument, of which 
the reporter was instructed not to make stenographic notes, 
and is not herein shown, after which the record was 

503 resumed as follows:) 
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By Mr. Jacobs: 

Q. When you decided to sell that stock, who did you talk 
with ? A. I talked to Bill Hill and Oscar Miracle. 

Q. When did you talk to Bill Hill about it? A. Well, Bill 
had talked to me about it quite some time before that. Bill 
wanted to leave here and go back to Greece, and he talked 
to me about selling and disposing of everything that he 
had. 

513 Redirect Examination 
By Mr. Gallagher: 

518 Q. I will ask you why performed any services at 
the Middlesboro Liquor & Wine Company after you 

disposed of your stock and resigned as an officer? 

Mr. Jacobs. I object to that. That calls for a reason and 
conclusion why. It would be a state of mind. I do not 
know whose state of mind he is talking about. 

Mr. Gallagher. I am talking about why he did these 
things. 

Mr. Jacobs. You mean, to get a salary or to help the 
business? 

Mr. Gallagher. Why he performed any services for the 
Middlesboro Liquor & Wine Company after he resigned as 
an officer. 

Mr. Jacobs. I object to the question on the ground that 
the form is improper. 

The Hearing Officer. I think the form is improper, but I 
will allow him to answer the question to get through with it. 
A. On account of my father’s interest in the Middles¬ 
boro Liquor & Wine Company. 

519 Q. And that is the reason you did those different 
services which you did perform? A. That is right. 

Q. And when you did any work for the Middlesboro 
Liquor & Wine Company in your personal capacity, were 
you paid a salary for that? 
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Mr. Jacobs. Just a minute, Mr. Hearer. The question 
is improper because it is predicated on the fact of personal 
capacity, and that term is used as distinguished from work¬ 
ing for the company to help his father out. 

.Mr. Gallagher. That is what I intended it to do. 

Mr. Jacobs. There is no showing that at the time Mr. 
Gallagher is talking about lie did any work in his personal 
capacity, nor is there anything— 

The Hearing Officer. (Interposing) This is all off the 
record. 

(Thereupon, there was discussion or argument, of which 
the reporter was instructed not to make stenographic notes, 
and is not herein shown, after which the record was resumed 
as follows:) 

Mr. Jacobs. So I object to the question. 

By Mr. Gallagher: 

Q. You did certain services over there, some for your 
father and some in your own interests. Is that correct? 

Mr. Jacobs. I object on the ground that the wit- 
520 ness was unable to describe what services he did. 

He was given an opportunity to do so and was urged 
to do so, and the record shows he was unable to describe 
them. 

The Hearing Officer. He did testify he performed some 
services. 

Mr. Jacobs. But he was unable to describe them. 

The Hearing Officer. I will let him answer that. 

Mr. Jacobs. And I maintain any services not capable of 
description are not competent to be testified to. 

The Hearing Officer. That goes to the credibility of the 
evidence. 

Mr. Gallagher. Read the question. 

(The reporter thereupon repeated the question last above 
recorded, as follows:) 
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“Q. You did certain services over there, some for your 
father and some in your own interests. Is that correct?” 
A. That is true, as I explained last night in answer to the 
same question. In the service at that time I made trips— 

Mr. Jacobs. (Interposing) He has answered that. I 
ask that the witness be instructed not to testify what he an¬ 
swered last night. He has answered the question. 

The Hearing Officer. This is off the record. 

(Thereupon there was discussion or argument, of which 
the reporter was instructed not to make stenographic 
521 notes, and is not herein shown, after which the rec¬ 
ord was resumed as follows:) 

By Mr. Jacobs: 

Q. Since you have come of age, or grown up, Mr. Ball, 
have you always had this family relationship and interest 
and feeling that what belogs to your father and Alva be¬ 
longs to you, and the same is true as to your property, even 
though you paid for it or Alva paid for it or your father 
paid for it ? A. I can explain that by saying that Alva has 
bought a house and spent considerable money, and that that 
house belongs to my father, Alva and myself. 

Mr. Jacobs. The answer is going further than the ques¬ 
tion. 

Mr. Gallagher. He is explaining it by an example. 

Mr. Jacobs. I know he is explaining, but he is going 
further than the question. 

,Mr. Gallagher. I do not believe he is. 

By the Hearing Officer: 

Q. Can’t you answer the question yes or no? I think the 
question can be answered yes or no. A. I was answering the 
question, judge, by showing the extent of that relationship. 

Mr. Jacobs. Your lawyer can bring that out. 

The Witness. I will answer that question by saying yes. 
• ••#•••••• 


530 


Arthur Rohrer 
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541 Redirect Examination 

By Mr. Skaggs: 

Q. What do you know about the relations that existed 
between Floyd and Alva and their father, J. Frank Ball, 
over the fifteen years that you have been representing them? 

Mr. Jacobs. Mr. Hearer, I ask that that be restricted to 
business relations relating to this company or to matters 
connected with the issue in this case. 

The Hearing Officer. Off the record. 

(Thereupon there was discussion or argument, of which 
the reporter was instructed not to make stenographic notes, 
and is not herein shown, after which the record was resumed 
as follows:) 

The Hea ring Officer. I think I will let him answer 

542 but please make your answer brief. 

Mr. Jacobs. Now, I object on the ground that, in¬ 
sofar as reference to business relationships are concerned, 
they are confidential relations between attorney and client, 
and the client has not released them. 

The Hearing Officer. If the attorney does not claim that 
privilege, I think that objection is not good. 

Mr. Jacobs. The attorney has a right to violate any con¬ 
fidence he wishes? 

543 Mr. Skaggs: No. 

A. I know of every business deal had between 
J. Frank Ball, Alva Ball and Floyd Ball, in which they 
have been engaged for fifteen years. They have never per¬ 
mitted me to draw any papers with reference to their re¬ 
spective interests in their various business enterprises. 
They have had only a father and son agreement or an oral 
agreement as to what interest they held in these various en¬ 
terprises, and they have had deposits in banks in various 
names, and checks were honored on the account of Frank 
Ball or Alva Ball or Floyd Ball by any one of the three, 
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whether it be in a joint account or in an individual account. 
That is all. 

* * * * #**•** 

545 H. George Blincoe 

* * * * ****** 

Direct Examination 
By Mr. Skaggs: 

* * * * ****** 

546 Q. When did you first come here, Mr. Blincoe? A. 
1 imagine it was March or April, 1934. 

Q. Did you go into business here? A. Yes. 

Q. What was the nature of that business ? A. Wholesale 
whiskey business. 

Q. Tell us the facts and circumstances that surround your 
going into business, from the time you came to Middles- 
boro for that purpose. A. It was shortly after Repeal. I 
might be a little mixed up in my dates, whether it was 1934 
or 1935, but it was shortly after Repeal, and the wholesale 
whiskey business had started opening in .Kentucky, and at 
that time I was living in Louisville, and 1 looked around for 
what I thought would be a good place to go into the whole¬ 
sale whiskey business and be a good distributing point for 
a good part of the whiskey business in Kentucky. There 
was no whiskey house in Middlesboro. I thought and be¬ 
lieved it would be a good town to open the whiskey 

547 as Middlesboro, Kentucky, is recognized as a ship¬ 
ping center for most all of the large industries in the 

country, in the United States, and is on several of the big 
maps, pointed out as one of the principal shipping centers 
in the United States. That is how I come to select Middles¬ 
boro as being a good place to open a wholesale whiskey 
house. 

Q. After you came here who did you contact with refer¬ 
ence to finding a location and starting your business? A. 
Well, when I first come to Middlesboro the first man I talked 
to about the whiskey business was a druggist here who was 
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at that time in the retail business, Dr. Yokum. He would 
not be interested in the wholesale whiskey business, but 
bet ore that he told me he had several pieces of property 
around here he would like for me to look at and showed me 
the property, and riding around he talked about his uncle, 
Dr. Schultz, who was a prominent physician here in Middles- 
boro and owned several pieces of real estate. He called 
Dr. Schultz and we talked about it at the Cumberland Hotel, 
and he introduced me to Mr. Douglas, who was the head of 
the Commercial Club here and most of the other clubs, and 
they talked to me about the business and things like that, 
and then Dr. Schultz did not believe, he had not had any ex¬ 
perience in the whiskey business and he said he was not in¬ 
terested. So from there— 

548 Mr. Jacobs: (Interposing) I think he has gone far 
enough. A. (Continuing) In looking around at the 

retail whiskey stores, there was one in the Wabash Cafe, 
and I went over to the Wabash Cafe here, probably that 
evening or the next evening, and met Floyd Ball. I got to 
talking to Floyd Ball, and he was interested, and we agreed 
to form a partnership of Walter Carey, who was with me at 
the time, and himself, and we were to each own a third inter¬ 
est, and the Middlesboro Liquor and Wine Company was 
organized at that time. 

Q. Was Mr. Carey with you on that occasion or any occa¬ 
sion when that conversation was going on ? A. He was with 
me on that occasion. 

Q. How much money, if you remember, did each of you 
put up to start out the business? A. Well, no one had an 
idea about how much money was needed to buy whiskey at 
that particular time, but I do not know whether—probably 
the money was not put up that night at all, but all the money 
that was put up into the business originally was $3000— 
$1000 apiece. 

Q. Mr. Blincoe, do you know Mr. A. W. Gliek—Abie Glick? 
A. Yes, sir. 

Q. Will you state if he ever worked for you or was 

549 associated witli you in that partnership between you, 
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Mr. Carey and Mr. Floyd Ball? A. He was associ¬ 
ated with us in this way. Walter Carey and I had other 
interests. 1 was living in Louisville and Walter—Mr. Carey 
in Miami, and we had other business, real estate and other 
things in Florida. Walter looked after that, and we brought 
Abie Gliek here to look after our interests. He had formerly 
been employed by us in Miami. We brought him here to 

look after our interests and of course Flovd was here to 

•> 

look after his own interests. 

Q. Mr. Blincoe, will you state the circumstances surround¬ 
ing the issuance of a state permit to Mr. A. W. Gliek, doing 
business as the Middlesboro Liquor and Wine Company, or 
the proprietor of the Middlesboro Liquor and Wine Com¬ 
pany? A. Well, we had already purchased wholesale and 
retail Government stamps as the Middlesboro Liquor and 
Wine Company. We applied to the State Tax Commission 
for a wholesale liquor dealers license, which was not ques¬ 
tioned or anything, and we expected that it would be issued 
to us at once, but I had to go back to Frankfort on several 
different occasions on trips to and from Middlesboro. I 
would stop in and ask and inquire about my permit, and it 
seemed like they continued to hold up this permit. That is 
plainly the reason why that the Harlan Bourbon and Wine 
Company, which was operating a wholesale liquor 
550 house in Harlan, Kentucky, and Mr. Lewis, who was 
the president of the Harlan Bourbon & Wine Com¬ 
pany, his brother was the Chairman of the State Tax Com¬ 
mission, and you could not even get at that time a retail 
license in the mountains of eastern Kentucky without first 
getting an o.k. from the Harlan Bourbon & Wine Company, 
and Mr. Lewis told me that he did not think there was room 
up here but for only one wholesale liquor dealer in south¬ 
eastern Kentucky, and I told him, Mr. Lewis, as a tax col¬ 
lector, “I would think he would be only interested in getting 
enough taxes in eastern Kentucky,” and if there was not 
enough business to make a living I would be the one to 
suffer. 
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We went over that several times and we went over that 
with Mr. Slayton and Mr. Bachman and finally one day I 
went in and said to Mr. Slayton, ‘‘when are we going to get 
that license?” He said, “Well, you are not going to get a 
license.” I said, “I will mandamus for this license.” 

So I went down town first in Frankfort and tried to get 
a lawyer, Judge O’Hara, but he was out of town, so I went 
on to Louisville, and the next day Floyd had contacted a 
man who said he thought he could get this license, and he 
said after this conversation he had talked to someone on the 
Tax Commission and they said to come on down and the 
license would be issued. But Floyd said Mr. Glick had gone 
to Frankfort and when he asked for the license for 

551 the Middlesboro Liquor and Wine Company he said 
“We will issue the license to you personally,” and 

that is how the license come to be issued in the name of A. W. 
Glick, because they w r anted to issue the license personally 
to him. He was there in person applying for the permit. 

Q. Mr. Blincoe, you accepted the license that way because 
you wanted to start a business? A. That is right. 

Q. After the license was issued for the state of Kentucky, 
did the partnership continue on in business, and if so for 
how long? A. Well, we continued in business— 

Q. (Interposing) As a partnership? A. As a partnership 
until I imagine it was December. Well, there was a little 
difficulty arose about December, 1936, I think was the time, 
Abie who had been running the business and looking after 
the order end of the business, got to drinking more or less 
and was not attending to the business, and at that time I 
w’as in Florida and my family was living in Florida, and of 
course I was down there for Christmas. Abie got drunk 
and Floyd called me and told me I had better come back to 
Middlesboro. I came back to Middlesboro, got Abie 
straightened out a little, and on a business trip to Louisville 
Abie got drunk again and pulled up and went to 

552 Pittsburgh, just walked away from the business and 
of course I went on back to Middlesboro and that was 
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the end of Click in this business, as far as being mixed up 
in the business again. 

Q. Mr. Blincoe, I want to ask you whether or not Floyd 
Ball, while the partnership was in existence, did not acquire 
a greater part of the partnership than one-third.' A. Yes. 

Q. What were the circumstances surrounding the acquisi¬ 
tion of the greater part or the higher part of it? A. Well, 
the business was moving along verv well and Flovd had 
looked after the interests of the company around here and 
Walter and I were paying more attention to business in 
Florida, and things like that, and none of the officers or 
partners had drawn any salaries or dividends up to this 
time. It was all building up the business, and of course 
Floyd thought that him looking after all of the business he 
was entitled to a little more consideration in the business, 
and after talking with him he agreed to pay the difference 
for the other half, and the inventory was taken of the stock 
to see what we had made, and he paid in a difference for 
that amount of stock that had been built up in the business, 
and took a half interest in the business. 

Q. Mr. Blincoe, can you place that time in your mind that 
that transaction occurred with Floyd Ball? A. It took 
place some time before and while Abie Click was still 
")with us iii this partnership. 

Q. Subsequent to the time that Mr. Click's associa¬ 
tion with the partnership was ended, did you determine to 
incorporate the company? A. Yes. We immediately, when 
Mr. Click was discharged from our employ, we immediately 


decided on incorporating. 

Q. Directing your attention to the time immediately be¬ 
fore you incorporated, T will ask you to state what, if any¬ 
thing, occurred between you and Floyd Ball and Walter 
Carey with reference to Floyd Ball transferring his interest 
in the partnership to his father, J. Frank Ball ! A. Well, I 
do not know just the reason why Flovd wanted to transfer 
his interest to his father. Mr. Ball and Mr. Ball’s brother, 
one of them is a city judge here at the present time, have all 


113 


been outstanding citizens in this community, and his father 
has not been very active in the last two years, and I believe 
Flovd’s idea was to quit this business and to set his lather 
up as an officer in this company to make him become active, 
and that it would be for the betterment of his father's health 
as well as make a better feeling for him during the balance 
of his life. 

Q. Did you know that Mr. Ball had transferred his inter¬ 
est in the partnership to his father, with the exception ol 
a one-ninth interest? 

554 Mr. Jacobs: I object to that, Mr. Hearer, on the 
ground that there has been no premise made to show 

this witness is at all familiar with the methods of the 
transfer. I would have no objection to his testifying with 
respect to what anybody told him concerning, but unless he 
was present at the time he should not be permitted to testiy 
about the details of the transfer. 

The Hearing Officer: I do not understand he is asking 
for the transfer—will you repeat the question? 

(The reporter thereupon repeated the pending question, 
as follows:) 

‘*Q. Did you know that Mr. Ball had transferred his in¬ 
terest in the partnership to his father, with the exception of 
a one-ninth interest 

The Hearing Officer: 1 think he can state that without 
stating the particulars ol the transfer. 

Mr. Jacobs: The point about that is it assumes—this 
witness can only testify to what people told him, unless he 
was present at the time of the transfer, and then he can 
testify to the details. He cannot testify he knows the 
transfer was made. The question assumes that he knows 
the transfer was made. 

The Hearing Officer: Reframe that question. 

Mr. Skaggs: Yes. 

By Mr. Skaggs: 

555 Q. Did Floyd Ball tell you that he was transferring 
his interest in the partnership to his father, with 

the exception of one-ninth? A. Yes. 
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Q. Did you have any objection to that? A. Xo. 

Q. Did your partner, Mr. Carey, also know that? A. Yes. 

Q. Or was it told to him ? A. Well, I do not know whether 
he did or not. 

Q. Did you tell Mr. Carey that? A. Yes. 

Q. Did he have any objection? A. Xo. 

• * * # ###•## 

obi Direct Examination (Resumed) 

By Mr. Skaggs: 

Q. (Jetting back to the point where we left off this after¬ 
noon, I again direct your attention to the application 
obi? which the Middlesboro Liquor and Wine Company 
filed for its basic permit. In the answers to ques¬ 
tions and instructions which were attached to the applica¬ 
tion, the Administrator in his Order seeking annulment of 
the permit alleges: 

“State the source of funds invested in the business, the 
names and addresses of all persons who hold or who are 
expected to hold a substantial interest in the enterprise 1 , 
and the amount of their interest, and state the names and 
addresses of all persons other than those covered by para¬ 
graph C above." 

Paragraph C means officers, directors, and stockholders 
who hold more than ten percent. A. Are you ready for the 
answer? 

Q. Xo. And continuing to quote: “Who have advanced 
by loan or otherwise, more than ten percent of the capital 
invested in the business.” 

And it is alleged that in that application, the application 
contained these statements: 

“The funds invested in the business were advanced by 
Mr. 11. George Blincoe, Mr. J. Frank Ball and Mr. Floyd 
Ball, all of Middlesboro, Kentucky, each owning 250 
shares.” 

Mr. Gaguine: Why didn’t you save us a lot of time. 



115 


Q. (Continuing) “1175 shares and 55 shares of 
563 stock respectively.” 

The Administrator alleges and states that this 
statement and representation was false and untrue. Now, 
I will ask you to state whether or not those statements are 
true as stated in the application or untrue? 

Mr. Gaguinc: Objection. 

Mr. Jacobs: We object to that. It is a conclusion to be 
determined by all the facts in this file. The statements in 
the application speak for themselves, and the evidence ad¬ 
duced in this hearing show whether they were true. The 
witness’ opinion is not evidence. 

Mr. Skaggs: Then the Administrator in 1 i is order has 
made a ruling, and if you rule against me in this case then 
this is an improper pleading. 

The Hearing Officer: I will permit the witness to answer. 

Mr. Jacobs: May it be understood that your ruling is 
on the basis— 


Mr. Skaggs: (Interposing) Wait a minute. 

Mr. Jacobs: Your ruling be on the basis, or is it on the 
basis, that this witness’ statement is his opinion and that 
the absolute truth or falsity will be— 

The Hearing Officer: This is off the record. 

(Thereupon there was discussion or argument of which 
the reporter was instructed not to take stenographic notes 
and is not herein shown, after which the record was 
564 resumed as follows:) 

The Hearing Officer: I will allow the witness to 
answer the question, if you will add “to your own knowl¬ 


edge 


Mr. Skaggs: All right. Or as far as you know. 

Mr. Gallagher: Go ahead and answer the question. 

The Witness: The statement is true. 

Mr. Jacobs: May 1 move that that be stricken on the 
ground that it is a statement of the opinion of this witness? 


By M r. Skaggs: 

Q. Mr. Blincoe, I direct your attention to the statement 
that I just read relative to the funds invested in the husi- 
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ness were advanced by yourself, Mr. Frank Ball and Mr. 
Floyd Ball, and I will ask you to state if that statement 
as contained in the application was to your knowledge a 
misrepresentation ? 

Mr. Jacobs: The same objection. It is a conclusion of 
law. 

Mr. Gallagher: We think the same ruling should be 
made. 

The Hearing Officer: I will permit the witness to answer. 
That goes to the fact. 

Mr. Jacobs: But it is a conclusion. 

Mr. Gaguine: Exception. 

A. The statement in the application is true. 

By Mr. Skaggs: 

f)6f) ( t ). Mr. Blincoe, 1 will ask you to state if you had 

as recently as this afternoon read and examined the 
application, including tin* answers to questions which were 
filed by the Middlesboro Liquor and Wine Company on 
February 4th, 19J6? A. Yes, T did. I read that this after¬ 
noon— 

( t ). (Interposing) Wait a minute. I will ask you if you 
also read the order instituting the proceedings of annul¬ 
ment filed by W. S. Alexander, Administrator of the Fed¬ 
eral Alcohol Administration under date of March 27, 1940:' 
A. T read that but not this afternoon. 

Q. Do you remember what was in the order, Mr. Blincoe? 
A. T think I do. 

( t ). Xow, do you know or do you not know? A. Yes, I 
know. 

( t ). I will ask you to state if each of tin* statements in your 
application which 1 refer to in the Administration order 
are true ? A. Yes. 

■»■**-*****'** 
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1250 


EXHIBITS. 

August 24th 1936. 


Special (’all Meeting Middlesbor Liquor & Wine Co., 

A Call meeting of the stockholders of the Middleshoro 
Liquor & Wine Co., Inc., was held in the office of Arthur 
Rliorer in the City Hall, Middleshoro, Ky., pursuant to no¬ 
tice handed in person to all the stockholders of said cor¬ 
poration. 

The meeting was called for the purpose of considering 
the resignation as an officer of said corporation of Floyd 
Ball, who has volunitarilv resigned, as Secretary & Treas¬ 
urer of Said Corporation. 

The Meeting was called to order by II. Goo Blincoe, Pres¬ 
ident All stockholders being present except Walter B. 
Carey, and whereas, II. Geo. Blincoe, held his proxy for 
voting all questions coming up at this call meeting. The 
Voluntarily resignation of Floyd Ball was considered, and 
by a vote of the stockholders was accepted. 

Floyd Ball thereupon, announced he had sold his stock 
in the Corporation to O. L. Miracle, and the Secretary lo 
be elected was directed to note such transfer on the stock 
certificate book and on the minute hook of the corporation. 

The Directors and stockholders then discussed the elec¬ 
tion of a Secretary & Treasurer. J. Frank Ball nominated 
<). L. Miracle which was seconded by II. Geo. Blincoe. There 
being no further nominations (). L. Miracle was unamiously 
elected Secretary Treasury of the Cor])., 

Then, it appearing that there being much legal business 
had arisen in which the said corporation was attempting 
to enforce its legal rights of regeristoring certain brands 
of whiskey and gin and their perplexing questions relating 
to the state law pertaining to wholesale houses dispensing 
and distributing alcoholic beverages, the question of re¬ 
taining a lawyer was brought up and discussed. It devel¬ 
oped that money had been spent in employing an attorney 
and attorneys as needed, and on motion of .1. Frank Ball 
and seconded by Oscar Miracle and duly passed, the Hon. 
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Arthur Rhorer was retained as an attorney for the Corpo¬ 
ration, at an annual salary of $2,400.00 payable monthly, 
and in view of past scrvicies performed, statement of which 
was presented to the Corp., covering the months of June, 
July and August, it was agreed and ordered that the Sec¬ 
retary & Treasurer pay Mr. Rhorer this day $600.00 which 
is in full of services rendered and to be rendered to Sep¬ 
tember 1st, 1936. After which time be is to be paid a 
monthly salary of $200.00 per month. 

There being no further business to transact the meeting 
was adjourned on motion of J. Frank Ball and seconed by 
Oscar L. Miracle until the next regular meeting set for the 
first Monday in January unless otherwise called by special 
session bv the President. 


H GEO BLINCOE 
President. 


O. L. MIRACLE 
Secretary 

1-51 Notice of Special Call Meeting 

Middlesboro Liquor & Wine Co. 

Middlesboro, Ky. 

H. Geo. Blincoe 
O. L. Miracle 
J. Frank B. Ball 
Walter B. Carey 

Directors and stockholders of the Middlesboro Liquor & 

Wine Co., 

You are hereby notified that there will be a special call 
meeting of this Corporation in the general office of the 
Corporation at the hour of 4:00 P. M. on August 25, 1936, 
for the purpose of transferring fifty-five shares of the 
stock of this Corporation by Floyd Ball to O. L. Miracle, 
and noting on the stub of the stock certificate book such 
transfer. 

H GEO BLINCOE 
President. 
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1252 Special Call Meeting August 25, 1930, 

Middleshoro Liquor & Wine Company, Inc. 

Middlesb o ro , Kentucky. 

in response to a special called meeting for the purpose 
of transferring fifty-five shares of the stock of this corpora¬ 
tion by Floyd Ball to 0. L. Miracle, and noting such trans¬ 
fer on the stub of the stock certificate book, 

The meeting was called to order by President, II. Geo. 
Blincoe, who stated that in conformity to a resolution 
adopted by the corporation heretofore, a meeting of the 
corporation would always be held when transfer of stock 
is made. 

Therefore, 0. L. Miracle announced the purchase of fifty- 
five shares of stock from Floyd Ball and stated that the 
stock certificates representing said number of shares had 
been transferred to him. 

The President then directed the Secretary to note on the 
stub of the stock certificate book, these words: 

“These shares of stock have this day been transferred 
and are now owned by 0. L. Miracle. This August 26,1936.” 

A motion to adjourn was carried unanimously. 

H GEO BLINCOE 
President 

0. L. MIRACLE 

Secretary 

*♦#♦##♦##• 

2796 July 8, 1937 

MEMORANDUM TO MR. SMITH: 

Herewith, at your request, is a review of the Middlesboro 
Liquor & Wine Company case, involving an application for 
a Wholesaler’s Basic Permit together with my recommenda¬ 
tion as to the disposition to be made of it, as well as the 
future course of action that should be taken by the Ad¬ 
ministration respecting the operations of this concern. 

This company’s application was dated February 4, 1936, 
and was received by the Administration on February 7, 
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1936. On the 9th day of June, 1936, the Administrator con¬ 
templated denial of the application upon the ground that the 
applicant was engaged in making sales of intoxicating 
liquors, knowing that the liquor so sold w^as to be trans¬ 
ported into the State of Tennessee for resale contrary to 
Tennessee law, and the further ground that the applicant 
had made false entries in its 52-B records, in violation of 
Section 3318 of the Revised Statutes. On August 27, 1936, 
at Middlesboro, Kentucky, the Administration, pursuant to 
an order of the Administrator dated July 28, 1936, pro¬ 
ceeded to a hearing upon this application and thereafter on 
December 29,1936, Mr. Jacobs, who was the Hearing Officer, 
handed down liis findings and return recommending the 
granting of the permit applied for. 

At the time of the application, George Blincoe, Floyd 
Ball, and J. Frank Ball were the officers and directors of the 
applicant corporation, being respectively, President, Secre¬ 
tary and Treasurer, and Vice President. At the opening 
of the proceedings on the day of the trial, it was stated 
upon the record that on the 24th of August, 1936, a few 
days before the hearing, Floyd Ball resigned as an officer 
and director of the corporation and disposed of all his stock 
therein to 0. L. Miracle, who assumed the office of Secre¬ 
tary and Treasurer vacated by Floyd Ball. The other 
officers and directors remained in the same status as when 
the application in question was filed. On August 31, 1936, 
counsel for the applicant again formally notified the Ad¬ 
ministration of the resignation and removal of Floyd Ball 
from any part in the structure of the applicant corporation. 

At the trial a number of convictions were proven, involv¬ 
ing both Floyd Ball and his father, J. Frank Ball, for shoot¬ 
ing and wounding with intent to kill, and one conviction 
against J. Frank Ball for murder. Later there were in¬ 
troduced into the record pardons from the Governors of 
Kentucky to both the Balls for the convictions that had been 
recorded against them. The convictions as to each of the 
Balls took place years ago and the record developed at the 
hearing disclosed that of late (within the last ten years) 
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the fury of the Balls had subsided and they had been 
2797 peaceful and law-abiding citizens of the community. 

J. Frank Ball, the father, is now an old man, partially 
blind, and takes no active participation in the affairs of 
the Middlesboro Liquor & Wine Company. He is merely 
a nominal figure in the corporation, although there is noth¬ 
ing to indicate that he is not really financially interested 
in the company. 

George Blincoe, the President, the record discloses, is a 
former prohibition agent. While in the service he was in¬ 
vestigated upon charges of firing on automobiles in an effort 
to stop such automobiles in order that they might be 
searched for contraband liquor. In the investigation he was 
cleared by the prohibition officials. Since that time he has 
been engaged in various enterprises, including the opera¬ 
tion of amusement games involving chance, and the publica¬ 
tion of a scratch sheet giving out news about race horses. 
Afterwards, and up to the time he became associated with 
the present company, he operated slot machines. In all 
these endeavors he was the source of trouble of some kind 
to the City and State officials, but he was never arrested 
or convicted and apparently operated these various enter¬ 
prises “within the law.” He struck me as being of the 
“petty racketeer” type. On the stand he was a consistent 
liar and assumed the burden of the applicant’s defense to 
the Administrator’s charges that the company was engaged 
in making sales for delivery into Tennessee, and in falsify¬ 
ing its 52-B records. It was shown that the information 
set out on the invoices of the applicant corporation as to 
the names and addresses of persons with whom it did busi¬ 
ness at its premises in Middlesboro were obtained from 
the buyers themselves and that the entries made on the 
company’s 52-B records were copied from the matter on 
the invoices, so that if misinformation were given to the 
company at the time of the sale and the preparation of the 
invoice, that misinformation was perpetuated onto the 52-B 
records. 
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The theme of the company’s defense was that their in¬ 
voices and 52-B records showed only the information given 
them by the purchasers who called at its premises for the 
purpose of purchasing distilled spirits, and that it had no 
knowledge, despite the fact that its premises were located 
but four miles from the Tennessee border, that the informa¬ 
tion conveyed to it by prospective purchasers was any other 
than the truth. Against this the Administration was unable 
to show affirmatively that the company in fact had knowl¬ 
edge that the persons calling at its premises vrere in fact 
up from Tennessee and intended, once the merchandise w T as 
in their hands, to cart them over into Tennessee and there 
resell the spirits so acquired, in violation of Tennessee law. 
The Administration had nothing affirmative to show that 
any of the persons listed on the company’s 52-B records as 
coming from Florida and other points actually resided in 
Tennessee, and that the entries otherwise made by the Mid- 
dlesboro outfit were consequently false, and that the com¬ 
pany knew this. 

Upon this record then, the present application presents 
this situation,—that of the two officers and directors in the 
applicant corporation, the one wdio was in particular 
279S disfavor with the Administration withdrew before 
the hearing and surrendered his office and stock to 
an individual against whom the Administration has no ob¬ 
jection. The remaining officer and director with a criminal 
record is now an old man, partially blind and not actively 
engaged in the running of the company. His conviction 
for murder was thirty-one years ago and received the 
pardon of the Governor of the State. 

While the record strongly suggests that the company’s 
principal business is with persons located outside the State 
of Kentucky, and that false entries are being made on its 
wholesale records, there is not sufficient substantial proof 
of these facts to warrant denial of this old application. I 
recommend, therefore, that upon the record developed at 
Middlesboro the application of the Middlesboro Liquor & 
Wine Company be favorably considered. 
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Since that time an application has been filed by Miami 
Springs Distilling Company, Hialeah, Florida, for a dis¬ 
tiller’s basic permit. Interested in the distillery are the 
two Balls as stockholders, and George Blincoe as a stock¬ 
holder and Vice President. The Alcohol Tax Unit has com¬ 
pleted an investigation which rehashes the criminal records 
of the two Balls and the unsavory reputation of Blincoe, 
and deals with the fact that the main business of the Mid- 
dlesboro Liquor & Wine Company is in over-the-counter 
sales to dealers in Tennessee, which State forbids by law 
the sale of intoxicating liquors. The report substantiates 
the strong suggestion which obtains from review of the 
record of the hearing held in connection with the applica¬ 
tion of the Middlesboro Liquor & Wine Company, in that 
it is stated that the Middlesboro corporation has assigned 
for the use of a Knoxville dealer the account name and ad¬ 
dress of a Florida individual, and that under this fictitious 
arrangement this dealer has made at least one purchase of 
intoxicating liquors from the Middlesboro Liquor & Wine 
Company. The report continues with two other instances 
indicating that the company or its employees had knowl¬ 
edge that buyers from it were from Tennessee and that 
officers of the company or these employees had even gone 
to the extent of suggesting the billing of the whiskey to 
some town in a state where the sale of intoxicating liquor 
was legal. 

I recommend, in the light of the information developed 
by the Alcohol Tax Unit Investigators, that if the whole¬ 
saler’s basic permit issue to the Middlesboro company, an 
immediate investigation be undertaken by the Administra¬ 
tion with a view to establishing a violation on the part of 
this permittee of that condition of the basic permit relating 
to compliance with all Federal laws relating to distilled 
spirits, wine and malt beverages, for unquestionably the 
Middlesboro corporation has been engaging, and continues 
to engage, in making sales for delivery in Tennessee and 
other dry states, and is attempting to conceal this forbidden 
practice by resorting to making false entries, or is failing 
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to record accurately, the information required in the whole¬ 
sale liquor dealers’ forms by the provisions of Section 3318 
of the Revised Statutes. 

2799 If this suggested course of action meets your ap¬ 
proval, I would like the opportunity of discussing 

with you and John Huntington the type of evidence which 
should be secured and the means which I feel should be em¬ 
ployed in obtaining it. 

E. B. BOWERS 

2800 July 10,1937. 

Memorandum 

To: Mr John E. O’Neill 

From: C. R. W. Smith 

Re: Middlesboro Liquor & Wine Company 

Attached hereto is a memorandum from Mr. Bowers on 
the Middlesboro Liquor & Wine Company in which he sug¬ 
gests that since this application has been pending for over 
a year, and that since it would be necessary to make an 
extended investigation before reopening the matter, that 
the application for a permit be considered solely upon this 
record. He recommends that a permit be issued in view 
of the fact that there is no evidence to warrant any other 
action in this record. 

The application in the Florida case could be justifiably 
held up in view of the fact that the objectionable person 
who is eliminated in this case has not been eliminated in 
the Florida case. At the same time, an investigation could 
be conducted to ascertain whether or not the Middlesboro 
company was falsifying their 52-B records and, if we estab¬ 
lished this to be a fact, suspension proceedings could be 
instituted. 

I agree with Mr. Bowers and believe, rather than holding 
up this case for several months more, it would be better to 
give them a permit on the record as it now stands and then 
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conduct an investigation looking towards ultimate insti¬ 
tution of suspension proceedings. 

C. R. W. SMITH 

Memorandum, dated July 8, 1937, to Mr. Smith, signed 
E. B. Bowers, attached to which is a memorandum dated 
July 10, 1937, to John E. O’Neill, signed C. R. W. Smith 

• •••*••••* 

Resp. Ex. 2. 

2815 May 3,1937. 

Memorandum to Mr. Roos: 

District No. 6. 

Re: Middlesboro Liquor & Wine Company, Inc., 
Wabash Hotel Building, 

Middlesboro, Kentucky. 

Case No. 2650-Enf. 


There is transmitted herewith a memorandum written by 
Mr. Flanery to the Administrator, relative to the Middles¬ 
boro Liquor & Wine Company, Inc., of Middlesboro, Ken¬ 
tucky. There is also enclosed a copy of a letter dated 
March 26th from the Deputy Commissioner of the Alcohol 
Tax Unit, Mr. Berkshire, enclosing a copy of a letter and 
report submitted by the Louisville Tax Unit office. 

As you will note from Mr. Flanery’s memorandum, the 
hearing officer who sat on the Middlesboro case recom¬ 
mended that this firm’s permit be granted, in the absence 
of any specific evidence of law violation. Everyone knows, 
however, that this concern has violated the law in numerous 
instances and the Administrator is reluctant to issue the 
permit previously applied for, as well as the distiller’s per¬ 
mit applied for by the Miami Springs Distillery Company, 
of Hialeah, Florida, in which the same personnel is in¬ 
volved. It is considered most desirable to make another 
attempt to secure specific evidence of illegal operations at 
this time. I shall, accordingly appreciate your giving your 
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attention to this case as soon as you return to your district, 
making every possible effort to secure evidence of sales into 
Tennessee, or other dry territory, on the part of this firm. 

JOHN L. HUNTINGTON. 

Mr. Herman P. Roos, 

Lincoln Park Arms, 

2738 Pine Grove Avenue, 

Chicago, Illinois. 

Resp. Ex. 3. 

2816 April 16, 1937. 

Memorandum to W. S. Alexander, 

Administrator: 

Reference is made to the application for a wholesaler’s 
basic permit, filed by Middlesboro Liquor and Wine Com¬ 
pany, Inc., Wabash Hotel Building, Middlesboro, Kentucky. 

This application was received on February 6, 1936, and 
notice of contemplated denial was issued on June 9, 1936, 
on the grounds of 

(1) Unsatisfactory business experience, financial stand¬ 
ing, and trade connections; 

(2) Sale or transportation of intoxicating liquors into the 
State of Tennessee for sale or use therein contrary 
to the laws of such State; and 

(3) Falsification of 52-B records in violation of Section 
318 of the U. S. R. S. 

A hearing was held by William H. Jacobs, at Middles¬ 
boro, Kentucky, on August 27, 1936, and the findings of the 
hearing officer, favorable to the applicant, were submitted 
on December 29, 1936. An order granting basic permit, 
after hearing, was submitted to you for signature in Janu¬ 
ary, 1937. 

Miami Springs Distillery Company, 

Hialeah, Florida. 

On January 23,1937, an application for a distiller’s basic 
permit was filed with the Administration by the Miami 
Springs Distillery Company, of Hialeah, Florida, a Florida 
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corporation, organized on August 11, 1936, with the follow¬ 
ing officers and directors listed: 

W. B. Carey, President, Director and Stockholder, Miami 
Springs, Florida. 

H. George Blincoe, Vice-President, Director and Stock¬ 
holder, Middlesboro, Kentucky. 

W. J. Hicks, Secretary, Treasurer, Director and Stock¬ 
holder, 932 Palm Avenue, Hialeah, Florida. 

2817 Other stockholders listed in the application as hold¬ 
ing or expecting to hold a substantial financial in¬ 
terest in the enterprise, are as follows: 

Floyd Ball, Middlesboro, Kentucky. 

Alva Ball, Middlesboro, Kentucky. 

J. A. McKamey, Middlesboro, Kentucky. 

It will be noted that all of the foregoing persons with the 
exception of McKamey and Hicks have been, or are, as¬ 
sociated wfith the Middlesboro Liquor and Wine Company. 

The report of the ATU investigator, submitted to the 
Administration by the Deputy Commissioner of Internal 
Eevenue by letter of March 26,1937, a copy of which is at¬ 
tached hereto, contains information of such a serious nature 
concerning the past record and activities of these persons 
as, in my opinion, to justify a reconsideration and further 
study of the application of the Middlesboro Liquor and Wine 
Company. While the hearing officer’s report shows that 
Floyd Ball has transferred all of his stock and is no longer 
connected wfith the Middlesboro Company, yet the investi¬ 
gator’s report shows that Ball still makes the Middlesboro 
office his headquarters. The investigator’s report also 
shows that W. B. Carey, who was formerly vice-president 
of the Middlesboro Company, is at present carried on the 
books as a stockholder, holding twenty-five per cent of the 
stock of this corporation. 

Your attention is called to the copy of the investigator’s 
report showing that: 

W. B. Carey was indicted by the Federal Grand Jury at 
Covington, Kentucky, for violation of Section 37, Penal 
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Code, and that in May, 1924, he plead guilty and was sen¬ 
tenced to two years in the Atlanta penitentiary. He w*as 
incarcerated on January 20, 1936. Carey’s interest in 
gambling operations in Florida will be referred to herein¬ 
after. 

II. George Blincoe was named in four indictments re¬ 
turned by the Kenton County (Kentucky) Grand Jury, 
charged with setting up a crap game. On January 20,1932, 
the charge was changed to maintaining a nuisance. A plea 
of guilty was entered and a fine of $750 and costs was as¬ 
sessed in each case. The report indicates that Blincoe had 
bootlegged and operated illegal slot machines, that he had 
been arrested on numerous occasions, but had never been 
convicted, and that due to political connections, Blincoe had 
all records of these arrests removed from the files of the 
Police Department. 

The investigator’s report also contains information rela¬ 
tive to arrests of Floyd Ball for liquor violations and arrests 
and convictions on charges of shooting and wound- 
2818 ing. See page 3 of the report regarding record of 
Flovd and Alva Ball. 

Your further attention is called to the investigator’s state¬ 
ment that the business of the Middlesboro Liquor and Wine 
Company consists largely of selling to dealers in Tennessee, 
a state which forbids the sale of liquors, and to his reference 
to interviews with J. M. Kirby, Knoxville, Tennessee; Or¬ 
ville Brown, Jacksboro, Tennessee, and Roy Roach, LaFol- 
lette, Tennessee, the first two of whom, Kirby and Brown, 
stated that they had made recent purchases of whiskey from 
the Middlesboro Company. 

The file of the Miami Springs Distillery Company also 
contains a report from one of the ATU investigators at Mi¬ 
ami, Florida, showing that Carey admitted that he was in¬ 
terested in gambling and horse race “bookie” operations 
in Florida, and is financially interested in the Seminole 
Lodge, a gambling joint at Hialeah, Florida, which is now 
closed. It will be noted this investigator’s report shows 
that the gambling equipment there, as well as the stock of 
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liquor in the Seminole bar two doors away, is in the name of 
Isadore Glick, better known as the “front” man; that Glick 
is a partner, but that the money was furnished by Carey and 
Blincoe, who remain in the background. It will be recalled 
that the Middlesboro wholesale business was purchased from 
one William Glick, an individual, doing business as Middles¬ 
boro Liquor and Wine Company. 

Recomm endations. 

The records of the persons interested in the Middlesboro 
Wine and Liquor Company seem to be so unsavory that this 
company docs not appear to be entitled to the confidence of 
the Government in any sense. Moreover, the ATU investi¬ 
gator’s report indicates that the Middlesboro Company has 
continued to sell liquors for sale or use in the State of 
Tennessee in violation of the laws of that State. 

I would respectfully recommend that the record be studied 
with a view to finally denying the application for a whole¬ 
saler’s basic permit, if possible. If it appears that the ap¬ 
plication can not be denied on the facts and evidence shown 
in the record of the hearing held by Mr. Jacobs, it is recom¬ 
mended that the case be reopened and a further hearing 
held. 

H. C. FLANERY, 

Head, Permit Division. 

2965 Resp. Ex. 6. 

This memorandum and accompanying documents received 
in Permit Division July 16, 1937, two days after permit 
was granted to Middlesboro Co. 

HCF 7/16/37 
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July 13,1937 

Memorandum to the Permit Division: 

Re: MIDDLESBOEO LIQUOR & WINE CO., INC., 
Wabash Hotel Building 
Middlesboro, Kentucky 
Holder of Permit 
No. WIP-57 

Enforcement Division 
Case No. 2650-Enf. 

SUBJECT: Additional Evidence submitted for re¬ 
hearing or further proceedings under notice of con¬ 
templated denial in accordance with memorandum 
from Mr. Flanery to Administrator dated April 16, 
1937. 

Enclosures: 

1. Report of Investigator Roos, dated June 30,1937. 

2. Assignment to Mr. Roos, dated May 3, 1937, to which 
is attached memorandum from Mr. Flanery to the Ad¬ 
ministrator dated April 16, 1937, together with copies of 
supporting documents. 

3. Affidavit of W. J. Moore, to w-hich is attached invoices 
numbers A-13245, A-12723, A-12908, A-13422, A-13486, 
A-13688 and A-13904, together with photostatic copies of 
corresponding 52-A records. 

4. Affidavit of Phillip Glover, dated June 18, 1937. 

5. Affidavit of L. B. Williams, dated June 17, 1937. 

6. Affidavit of T. W. King, dated June 22,1937. 

7. Affidavit of Melvin E. Rush, dated, dated June 19,1937. 

8. Affidavit of Allen J. Hoffar, dated June 22, 1937, to¬ 
gether wdth invoices numbers A-12475, A-12705, A-12779, 
A-13364 and photostatic copies of corresponding 52-B 
records. 

9. Copy of Treasurer’s report to Deputy Commissioner, 
Alcohol Tax Unit, dated May 26,1937, marked Exhibit 9. 
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10. Photostatic copies of Invoices marked Exhibit 10, to 
which are attached photostatic copies of applicant’s 52-B 
records, marked Exhibit 10-A to 10-X inclusive. 

11. Photostatic copy of invoice marked Exhibit 11, to 
which is attached 52-B record marked Exhibit 11-A. 

12. Photostatic copy of invoice marked Exhibit 12, to 
which is attached photostatic copy of 52-B record marked 
Exhibit 12-A. 

13. Certificate of District Supervisor, marked Exhibit 13. 

14. Certificate of District Supervisor, marked Exhibit 14. 

15. Certificate of Investigator Roos, dated June 24, June 
29, July 1 and July 3, 1937. 

2966 1 6. Memorandum of Investigator Roos, dated 

July 6, 1937. 

17. Copy of letter of United States District Attorney, 
Mac Swinford, dated June 8, 1937. 

General: 

After the service of a notice of contemplated denial of 
respondent’s application for a Wholesaler’s Basic Permit 
a hearing was held and a favorable report made by the 
Hearing Officer. Subsequently an application was also 
made by substantially the same parties for a Distiller’s 
Permit under the name of Miami Springs Distillery Com¬ 
pany, of Hialeah, Florida. Because the reputation of some of 
the officers and directors of the corporation applicants is 
very unsavory and because of a very unsatisfactory report 
from the Alcohol Tax Unit with reference to such per¬ 
sonnel an additional investigation has been made which has 
to do primarily with the alleged violation of Section 3318 
of the Revised Statutes (Section 1208, Title 18, U.S.C.A.) 
since the date of the hearing on the notice of contemplated 
denial of the application of Middlesboro Liquor & Wine 
Company, Inc. for a Wholesaler’s Basic Permit. This has 
to do primarily with the alleged falsification of the 52-B 
records of Middlesboro Liquor & Wine Company, Inc. in 
an attempt to conceal its transactions with illegal liquor 
dealers doing business in the state of Tennessee. 
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Evidence: 

Attention is first directed to the copy of the letter dated 
June 8, 1937 of the United States Attorney for the Eastern 
District of Kentucky, a copy of which is attached to this 
memorandum. After reading the report of Investigator 
J. P. Tartar, of the Alcohol Tax Unit, dated May 26, 1937, 
a copy of which is attached together with supporting docu¬ 
mentary evidence, the United States Attorney expresses 
his opinion that prosecution should be instituted under Title 
18, Section 1208, U.S.C.A. and that the matter will be 
marked for presentation to the Grand Jury at London, 
Kentucky, November Term, 1937. 

The present memorandum is based not only on the evi¬ 
dence which the United States District Attorney believes 
is sufficient to warrant prosecution for the violation of a 
criminal statute but is also based on additional evidence of 
substantial quantity secured by Investigator Roos. 

It is to be borne in mind that most of the personnel of 
applicant corporation have an unsatisfactory criminal back¬ 
ground which not only relates to crimes of violence but also 
indicates an integration with the slot machine and gambling 
racket. 

In general it may be said that Mr. Roos and the Special 
Investigator of the Alcohol Tax Unit have discovered that 
applicant has invented an ingenious method for false and 
fraudulent manipulations of its official government records. 
The scheme which applicant has adopted can not be excused 
by any defense of inadvertence or ignorance. It has been 
studiously concocted in a deliberate effort to mislead gov¬ 
ernment officials and consists of carefully planned and in¬ 
tentional violations. Such scheme consists of maintaining 
in its offices a card containing a long list of Florida retailers 
together with what appears to be their correct Florida 
addresses. Whenever a Tennessee bootlegger appears for 
a consignment of liquor applicant will assign that dealer 
one of the names of the aforesaid Florida retailers and 
thereafter the Tennessee bootlegger must pose as being 
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such Florida retailer and use that name in future transac¬ 
tions with applicant (See page 4, report Investigator 
Tartar, dated May 26, 1937). With these individuals 
2967 applicant does a cash business. Mr. Roos in his 
memorandum of July 6, 1937 shows that applicant’s 
cash sales for April, 1937 were approximately $125,000, or 
94% of its business; for May, 1937 approximately $111,000, 
or 92% of its entire business and for three weeks of June, 
1937 was approximately $75,000, or 91% of applicant’s busi¬ 
ness. A glance at applicant’s 52-B records indicates that 
virtually all of the entries are to fictitious Florida retailers 
and in accordance with its scheme are unquestionably all 
Tennessee bootleggers. It is not conceivable that even one 
of the alleged Florida retailers in fact do business with 
applicant inasmuch as Florida retailers are prohibited 
by state law from purchasing liquor outside of the state 
and are permitted only to purchase from licensed whole¬ 
salers located within the state of Florida. 

Investigator Roos personally interviewed seven illicit re¬ 
tailers in Tennessee who are purchasing liquor from ap¬ 
plicant and secured affidavits from six. All six are prepared 
to testify before the Administration if necessary in accord¬ 
ance with the evidence which they have given by way of 
affidavit. 

W. J. Moore, R. F. D. #2, Fountain City, Tennessee, an 
illicit retail liquor dealer, makes affidavit that he has been 
purchasing liquor from applicant from July 1, 1935 up to 
and including June 17,1937. He states that he is well known 
to the officers of applicant and that he purchased specified 
quantities of liquor from employees known as Pete, Jess, 
Frank and Oscar. Mr. Roos finds these persons to be: 

Pete—Ernest Petrey, salesman, 

Frank—Frank Bisceglia, stock clerk and salesman, 

Oscar—Oscar L. Miracle, secretary and treasurer of 
company, 

Jess—Jess Broummetti, night man and salesman. 
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Moore’s car bears Tennessee license plates. He uses the 
name of B. Lewis, Everglades, Florida. While applicant 
knows in fact who Moore is and where he does business, 
nevertheless, it will be noted from the attached copies of 
52-B records, marked Exhibits 2-A to 2-E inclusive, that 
such sales are entered in the name of B. Lewis, Everglades, 
Florida. 

Phillip Glover is a colored man operating an illicit retail 
liquor establishment at 714 Lowery Street, Knoxville, Ten¬ 
nessee, and has purchased liquor from applicant from July 
1, 1936 until May 15, 1937. He first used a second hand 
automobile bearing a Wisconsin license plate but later he 
has used automobiles bearing Tennessee license plates. 
Glover makes affidavit that he is well known to the em¬ 
ployees of applicant with whom he does business. The in¬ 
voices for the liquor purchased by him are made out in the 
names of persons or firms with Florida addresses and he is 
required to present an old invoice every time he makes 
a new purchase, at which time the old invoice is destroyed 
and a new one is made out bearing a Florida name. In¬ 
vestigator Boos was unable to secure any invoices from 
Glover inasmuch as his place had been raided by the police 
and his stock of liquors confiscated. 

L. B. Williams operates a log cabin tourist camp, which 
is an illicit liquor establishment at Powell, Tennessee and 
has been purchasing liquor from applicant for the period 
from September, 1936 to June 16, 1937. He goes to Mid- 
dlesboro in person with his own automobile bearing a 
Tennessee license or sends his employee, Roy Stoopsherrv. 
Williams has been making about tw’o trips a week to ap¬ 
plicant’s place for liquor and accordingly he and his em¬ 
ployee are known to applicant’s employees. Williams claims 
to have destroyed his invoices but states that the same 
were made out to persons or concerns in Florida. 
296S T. W. King makes affidavit that he operates an 
illicit liquor establishment at 925 Western Avenue, 
Knoxville, Tennessee and that he had purchased liquor from 
applicant for the period from July, 1935 to June, 1937, 
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making trips to applicant’s place of business as often as 
two or three times a week. He states that he is well known 
to the employees of applicant and that he is given invoices 
made out in the names and addresses of persons or firms 
in Florida and that on each trip he presents an old invoice 
to the salesman taking the order who gives him a new in¬ 
voice and destroys the old one. The salesmen with whom 
he has transacted business are Pete, Oscar and Jess, whose 
full names appear above. King did not have any of his 
invoices on the premises at the time of his interview with 
Mr. Roos. 

Melvin E. Rush (colored) makes affidavit that he operates 
an illicit liquor establishment known as the Arcade Beer 
Garden at 100 E. Vine Street, Knoxville, Tennessee. Rush 
has onlv recently been in business at the Arcade Beer 
Garden and he makes affidavit that he made a trip to ap¬ 
plicant’s place of business on May 15,1937 in an automobile 
bearing Tennessee license tags, at which time he informed 
applicant’s employee that he was operating the Arcade Beer 
Garden at Knoxville. He was asked if he had an invoice 
and replied that he had none but that he had been referred 
to the applicant by the former proprietor of the Arcade 
Beer Garden. Applicant’s employee then sold him liquor 
and gave him an invoice made out in the name and address 
of some firm or person in Florida and placed the liquor in 
Rush’s car. Rush made another trip on June 5, 1937 to 
applicant’s place of business where he purchased three 
cases of whiskey and one case of gin and was given an in¬ 
voice bearing the name of some person or firm in Florida. 
Rush was unable to locate the invoices. 

Allen J. HofFar, deposes and says that he operates the 
Turn Verein Club at 506^ Gay Street, Knoxville, Ten¬ 
nessee, where he sells intoxicating liquors. He states that 
for the past two and one-half years he has purchased liquor 
from applicant, which liquor was transported by other 
persons. The invoices covering such liquor were made 
out to persons or firms with Florida addresses and the car¬ 
rier was required to present one of these invoices each time 
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he secured a new consignment of liquor from applicant for 
Hoffar. 

Mr. Roos visited the illicit retail establishment of H. P. 
Henderlight, 3737 North Broadway, Knoxville, Tennessee 
in company with Investigator T. E. Holbert of the Alcohol 
Tax Unit. Henderlight, who is blind, refused to make an 
affidavit because he did not want to get the “Ball” boys in 
trouble and would sooner go to jail himself. However, he 
produced invoices marked Exhibit A, to which are attached 
photostatic copies of corresponding entries in applicant’s 
52-B record marked Exhibits 8-A to 8-B inclusive. Three 
of these invoices are made out to Indian Creek Club, Miami 
Beach, Florida, one is made out to the Gator Bar, Sarasota, 
Florida, and one to Jack Allen, Rockledge, Florida. Ac¬ 
cording to Henderlight’s statement to the two investigators 
he formerly worked for the “Ball” boys, one of whom is 
Vice-President and Director of applicant, as a contractor 
prior to his accident and, of course, is well known to them. 
Accordingly, applicant knew to whom it was selling liquor 
when it entered such sales as allegedly being made to 
Florida concerns. 

Attention is directed to the summary of evidence relating 
to the invoices of Special Investigator J. T. Tartar, of the 
Alcohol Tax Unit, Louisville, Kentucky, which is dated 
May 26, 1937. Together with this report will be found 
Exhibits 10 and 10-A to 10-X, Exhibits 11 and 11-A, Ex¬ 
hibits 12 and 12-A, which are invoices and corresponding 
52-B entries in support of the matter contained in the re¬ 
port. There are also copies of various affidavits secured 
by Investigator Tarter, all of which persons can be located 
and subpoenaed to testify at a hearing if necessary. 
2969 These witnesses are: Ernest Tindell and James M. 

Kirby, 4227 Rutledge Pike, Knoxville, Tennessee, 
John A. Webster, R. R. 5, Knoxville, Edward E. Henderson, 
R. R. 1, Knoxville, George W. Holbert, R. R. 1, Knoxville, 
Roy Roach, c/o Roy’s Cabins, La Follette, Tennessee, and 
D. Headrick, Clerk Bonded Accounts, Alcohol Tax Unit, 
Federal Building, Louisville, Kentucky. Investigator 
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Tartar found that applicant, its officers and employees, did 
willfully make false entries as a wholesale liquor dealer 
on form 52-B, of distilled spirits sent out from their prem¬ 
ises, in violation of Section 1208, Title 26, U.S.C.A. 

It further appears from the report of Mr. Roos (page 12) 
that respondent since August, 1936 has consistently en¬ 
gaged in violations of Section 5 of the Act through the mak¬ 
ing of free gifts. However, as most of its customers to 
whom these free gifts are given are illicit liquor dealers 
in Tennessee there does not seem to be any justifiable policy 
for an enforcement of Section 5 (b) which would place the 
Administration in the position of maintaining that re¬ 
spondent is inducing bootlegger retailers to purchase prod¬ 
ucts from it to the exclusion in whole or part of distilled 
spirits, etc. offered for sale by other persons to such boot¬ 
leggers. Such practices, however, throw further light on 
the question of whether or not applicant is likely to main¬ 
tain operations in conformity with federal law after the 
issuance of the basic permit. 

Recommendation: 

It is recommended that the evidence submitted herewith 
be used in connection with any further proceedings which 
may be had in connection with the above named concern. 

GEORGE E. WORTHINGTON 
Principal Enforcement 
Supervisor 

APPROVED: 

JOHN L. HUNTINGTON 
Deputy Administrator in Charge 
Enforcement Division 
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Louisville, Kentucky, 
April 18, 1936. 

To: Mr. John L. Huntington, Deputy Adinr. in Charge, 
From: Herman P. Roos, Investigator, 

Re: MIDDLESBORO LIQUOR & WINE CO., INC., 
Wabash Hotel Bldg., 18th St. & Lotlibury Avenue, 
Middlesboro, Kentucky, Case No. W-69. 

This report has reference to an investigation of the above 
captioned concern, based upon the facts set forth in mem¬ 
orandum prepared by Mr. Flanery, Head of the Permit 
Division, dated February 12, 1936, and report of W. H. 
Kinnaird, Investigator in Charge, Alcohol Tax Unit, Louis¬ 
ville, Kentucky, dated December 10, 1936, and was con¬ 
ducted in accordance with instructions contained in your 
memorandum of February 14, 1936. 

• ••#•*•*** 

872 Personnel: 

H. George Blincoe, President, was formerly a Prohibition 
Agent in the early days of Prohibition, and received his 
appointment as such from Commissioner Blair 

873 around the year of 1921 and remained in the service 
for approximately eight months. His personnel 

record could not be located in the files of the Alcohol Tax 
Unit in Louisville, Kentucky, and I was, therefore, unable 
to ascertain from this source whether or not he resigned 
his position or was summarily dismissed for cause. In my 
interview with Mr. Blincoe, he informed me that he had 
resigned. It is possible that this record may be found in 
the Washington files of the Alcohol Tax Unit and it is my 
opinion, from the information which I have gathered locally 
concerning him and his activities, that it would be well for 
the Administration to check into this record further. 

While the information is prevalent that Mr. Blincoe was 
associated with the slot machine racket in Louisville, and 
its vicinity, there is no evidence either in the local police 
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department or the Kentucky State Troopers’ Headquarters, 
which records I examined personally, to confirm these hear¬ 
say charges and the criminal docket records of the Clerks of 
both the Jefferson Circuit Court and the U. S. District 
Court do not show any entries whatsoever that Blincoe 
had ever been charged with any offense criminal. Captain 
Diedrich Oeltjen, Assistant Chief of Detectives, in Louis¬ 
ville, said that it was possible Blincoe may have been in¬ 
volved in this racket, which was quite widespread, but that 
the underlings always took the “rap”. I spoke to Mr. 
Kinnaird, Investigator in Charge of the Alcohol Tax Unit, 
in Louisville, Ky., about Blincoe and he said that the in¬ 
formation had come to him in a hearsay fashion. 

In my interview with Mr. Blincoe at the premises of the 
Middlesboro Liquor & Wine Co., Inc., in Middlesboro, on 
March 9, 1936, he stated that he had been connected with 
quite a few enterprises in the past, mentioning real estate, 
gas and electric equipment, etc., but that, in recent years, 
before associating himself with the Middlesboro Liquor & 
Wine Co., Inc., he was connected with the Atlas News Ser¬ 
vice, Inc., as President, in Louisville, and that he later 
became President of the Burton’s Scratch Sheet, a paper 
giving service on horse-racing, which he operated from the 
Tvler Building, in Louisville, and that from here he came 
to Middlesboro and became associated with A. W. Glick 
in the liquor business. 

J. Frank Ball, Vice President, is the father of Floyd Ball, 
Secretary-Treasurer of the corporation. Mr. Ball was 
formerly a real estate operator in Middlesboro and retired 
some years ago because of poor eye-sight. Later, I learned 
that Mr. Ball had been shot through one of his eyes which 
affected his optic nerve. He is not active in this corpora¬ 
tion, and is only concerned in a financial way. 

874 A resume of the conviction of this individual for 
malicious shooting and wounding, with intent to kill, 
on the 20th day of November, 1923, will follow later in this 
report. 
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Floyd Ball, Secretary-Treasurer, stated to me that he 
had formerly operated a restaurant, billiard and pool parlor, 
a garage, a jewelry shop, and coal mines, in and around 
Middlesboro, Kentucky, before associating himself with A. 
W. Glick in the wholesale liquor business as one of the 
partners, and that he has since been devoting his entire 
time to this enterprise. A resume of the indictments, both 
in the Federal and Circuit Courts of Kentucky, and one 
conviction of five years for Murder, follow: 

Criminal Records—United States District Court, 
London, Ky., Floyd Ball 

Case No. 5785—U. S. vs. Floyd Ball, Alva Ball and Red 
McKiddy, Selling, Transportation and Possession of 
Liquor; indicted 11/27/28; tried 12/4/28; verdict of ‘‘not 
guilty” returned. 

Case No. 5800—U. S. vs. Floyd Ball, Alva Ball and Red 
McKiddy, Penal Code Section 37, Conspiracy to violate the 
N.P.A.; indicted 11/26/28; tried 11/29/28; verdict of “not 
guilty” returned. 

Case No. 5808—U. S. vs. Floyd Ball, Violation of the 
N.P.A.; indicted 11/26/28; Order “Not Guilty” 11/29/28; 
and order consolidated with Case #5809. 

Case No. 5809—U. S. vs. Floyd Ball, Title 18, Section 40S 
U.S.C.A., National Motor Vehicle Theft Act; indicted 
11/27/28; tried and jury disagreed 12/4/28; case ordered 
continued; May 5, 1929, case “nolled” on motion of U. S. 
District Attorney; evidence did not warrant conviction. 

J. Frank Ball and Floyd Ball are mentioned in a number 
of civil cases listed in the General Index Docket Book “A” 
of this court, but the records showing the cause and dis¬ 
position of the cases could not be located. 

875 Alva Ball, alias Alvey, alias Alvah, mentioned in 
Cases Nos. 5785 and 5800 is a brother of Floyd Ball 
and is, at the present time, employed by the Middlesboro 
Liquor & Wine Co., Inc., as a salesman. He has also been 
indicted in the Bell and Laurel Circuit Courts for criminal 
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charges and a resume of these indictments will follow later 
in this report. 

The criminal docket records of the Clerk of this Court 
disclosed no offenses against H. George Blincoe and J. 
Frank Ball. 

Criminal Records—Bell Circuit Court, Pineville, Kentucky. 

Floyd Ball 

Criminal Docket Book #12, Page 136, of this Court, at 
Pineville, Ky., October Term of Court, 37th day, 16th day 
of November, 1914, shows case Commonwealth of Kentucky 
vs. Floyd Ball, Malicious Shooting and Wounding, with In¬ 
tent to Kill; case unnumbered; indicted and placed under 
$500.00 bond. Page 239 of this same docket book, February 
Term, 32nd day, 9th day of March, 1915, states—“On 
motion of the Commonwealth’s Attorney and for reasons 
endorsed on the indictment herein, this case is dismissed. 

Criminal Docket Book #12, Page 240, of this Court, at 
Pineville, Ky., February Term, 9th day of March, 1915, 
shows case Commonwealth of Kentucky vs. Floyd Ball, 
Assault and Battery; case unnumbered. Judgment entered 
and court fixed the fine at $50.00 and the costs of prosecu¬ 
tion. Court further adjudged that if the fine and costs were 
not paid or replevied, the defendant, Floyd Ball, would be 
worked upon the public roads of Bell County one day for 
each one dollar of this fine and costs and until the same 
was fully satisfied. 

Criminal Docket Book #12, Page 619, of this Court, at 
Pineville, Ky., October Term, 45th day, 22nd day of Novem¬ 
ber, 1916, show case Commonwealth of Kentucky vs. Floyd 
Ball, Liquor, case unnumbered; indictment returned and 
placed under $100.00 bond; Jury could not agree after hear¬ 
ing evidence. Case was continued through several terms of 
court and apparently lost in motion as the records do not 
disclose its ultimate disposition. 

Criminal Docket Book #13, Page 137, of this Court at 
Pineville, Kv., May Term, 34th'day, 21st day of June, 1917, 
shows case Commonwealth of Kentucky vs. Floyd 
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876 Ball, et al, Breach of Peace; case unnumbered; in¬ 
dicted and placed under $100.00 bond; case carried 
over until the February Term of court, 31st day, 10th day 
of March, 1919, and was dismissed on motion of Common¬ 
wealth’s Attorney. 

Criminal Docket Book #13, Page 518, of this Court at 
Pineville, Kentucky, May Term, 14th day, 27th day of May, 
1919, shows case Commonwealth of Kentucky vs. Floyd Ball, 
Concealed Weapon; indicted and placed under $100.00 
bond; disposition of case not shown in records. 

Criminal Docket Book #13, Page 518, of this Court at 
Pineville, Kentucky, May Term, 14th day, 27th day of 
May, 1919 shows case Commonwealth of Kentucky vs. Floyd 
Ball, indicted and placed under $100.00 bond; Case dis¬ 
missed November 11, 1919. 

Criminal Docket Book #14, Page 32, of this Court at 
Pineville, Kentucky, October Term, 33rd day, 12th day of 
Nov., 1919, shows case Commonwealth of Kentucky vs. 
Floyd Ball, Case No. 733-F, Liquor, second offense. Case 
dismissed on motion of the Commonwealth’s Attorney De¬ 
cember 20, 1919. 

Criminal Docket Book #14, Page 36, of this Court at 
Pineville, Kentucky, October Term, 34th day, 13th day of 
Nov., 1919, shows case Commonwealth of Kentucky vs. 
Floyd Ball, Case No. 739-F, Malicious Shooting and Wound¬ 
ing; case carried through several terms of court. 

Page #189 of Criminal Docket Book #15, of this Court 
at Pineville, May Term, 12th day, 20th day of May, 1922, 
show’s case Commonw’ealth of Kentucky vs. Floyd Ball, 
Malicious Shooting and Wounding, continued. (The de¬ 
fendants being not in custody, it is therefore ordered by 
the Court and the Sheriff is directed to proceed at once 
and arrest the defendant and bring him before the Bell 
Circuit Court, and if unable to execute bond, that he be 
placed immediately in the Middlesboro jail until further 
investigation of the troubles in the Courthouse Wednesday 
by the Grand Jury. 
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Page #190 of this same docket book, 20th day of May, 
1922, shows defendant, Floyd Ball, being arrested and being 
brought before the Court and being held to answer any in¬ 
dictment the Grand Jury may make on him as of this day 
and placing the bond at $1500.00. 

Page #192 of this same docket book, 20th day of May, 
1922 shows Grand Jury coming into open court and, after 
answering to the call of their names, the Foreman made the 
following report: Commonwealth of Kentucky vs. 
877 Floyd Ball, Malicious Shooting and Wounding; 

placed under $1500.00 bond; indictment endorsed A 
TRUE BILL and signed by the Foreman, Carter Howard, 
which was placed on the docket and a bench warrant issued 
allowing bail. 

Page #216 of this same docket book, 30th day of May, 
1922, shows filing of statement by B. B. Golden, Common¬ 
wealth’s Attorney, asking for change of venue. Court sus¬ 
tained motion and the case was transferred to the Laurel 
Circuit Court, at London, Kentucky, for prosecution. (See 
criminal records, Laurel Circuit Court, London, Kentucky, 
for procedure and disposition of this case, under Floyd 
Ball). 

Criminal Docket Book #15, Page 67, of this Court at 
Pineville, Kentucky, February Term, 30th day, 11th day 
of March, 1922, shows case Commonwealth of Kentucky vs. 
Floyd Ball, case unnumbered; charge—Liquor in Posses¬ 
sion; indicted and placed under $300.00 bond. Case car¬ 
ried through a number of terms of court. 

Page #85 of Criminal Docket Book #18, of this Court 
at Pineville, Kentucky, November Term, 13th day, 15th day 
of Nov., 1926, Commonwealth of Kentucky vs. Floyd Ball; 
entered plea of “not guilty”, and the jury, after consider¬ 
ing the evidence, returned the following verdict: “We the 
jury do agree and find the defendant, Floyd Ball, “not 
guilty”; Ed. F. Hurst, Foreman”. 

Criminal Docket Book #15, Page 182, of this Court at 
Pineville, Kentucky, May Term, 8th day, 16th day of May, 
1922, shows case Commonwealth of Kentucky vs. Floyd 
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Ball, case unnumbered; charge—Liquor; indicted and 
placed under $500.00 bond. Case carried through a num¬ 
ber of terms of court. 

Page #85 of Criminal Docket Book #18, of this Court 
at Pineville, Kentucky, November Term, 13th day, 15th 
day of Nov., 1926, Commonwealth of Kentucky for use and 
benefit of City of Middlesboro vs. Floyd Ball, Liquor; plea 
of not guilty entered. Jury, after hearing evidence, retired 
and returned with the following verdict: “We the Jury 
find the defendant, Floyd Ball, not guilty—H. Shipley, 
Foreman”. 

Criminal Docket Book #15, Page #216, of this Court at 
Pineville, Kentucky, May Term, 38th day, 20th day of June, 
1922, shows case Commonwealth of Kentucky vs. Floyd 
Ball, Contempt of Court, for intimidating witnesses who 
were appearing before the Grand Jury. 

Page 354 of this same docket book, July Special Term, 
19th day, 5th day of August, 1922, shows indictment of 
Folyd Ball for Contempt of Court and allowing bail in the 
sum of $100.00. 

Page #420 of Criminal Docket Book #16, of this Court 
at Pineville, Kentucky, February Term, 13th day, 10th 
day of March, 1924, shows case Commonwealth of 
878 Kentucky vs. Floyd Ball, Contempt: “We the Jury 
agree and find the defendant “not guilty”—George 
Robbins, Foreman”. 

Criminal Docket Book #15, Page 329, of this court at 
Pineville, Kentucky, July Special Term, 14th day, 21st day 
of July, 1922, shows Case No. 1849, Commonwealth of 
Kentucky vs. Wallace Gastineau and Floyd Ball; liquor in 
possession. Case dismissed on the 10th day of March, 1924. 

Criminal Docket Book #16, Page 88, May Term, 19th 
day, 18th day of June, 1923, shows case Commonwealth of 
Kentucky vs. Floyd Ball; Liquor; Case dismissed on the 
10th day of March, 1924. 

Criminal Docket Book #16, Page 88, May Term, 19th day, 
18tli day of June, 1923, of this court shows case Common- 
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wealth of Kentucky vs. Floyd Ball, Case No. 1957; Selling 
Liquor; Case dismissed on the 10th day of March, 1924. 

Criminal Docket Book #16, Page 584 of this Court at 
Pineville, Kentucky, May Term, 21st day, 18th day of June, 
1924, shows case Commonwealth of Kentucky vs. Floyd 
Ball; Murder; allowed no bail; indictment endorsed A 
TRUE BILL and signed by the Foreman, W. A. Bowman; 
ordered placed on the court’s docket and bench warrant 
issued for defendant. 

Page 584 of this same criminal docket book, 20th day of 
June, 1924, shows continuance of case. Defendant brought 
into court by Jailer and court informed him of the charge; 
case set for trial on the 17th day of the November term of 
court. No bail having been endorsed on the indictment, 
and none being allowed, defendant was remanded to jail. 

Criminal Docket Book #17, Page 619 of this Court at 
Pineville, Kentucky, May Term, 9th day, 2nd day of June, 
1926, shows case Commonwealth of Kentuckv vs. Flovd 
Ball; Murder; “On the call of this case for trial the Com¬ 
monwealth’s Attorney announced not ready for trial and 
came the defendant in person and by attorneys and an¬ 
nounced ready and moved the court to impanel a jury to 
try said case, there having been six terms of court this case 
having continued; thereupon, at this stage the Common¬ 
wealth’s Attorney filed Physician’s Certificate as to the 
prosecuting witness and court after examining the said 
certificate, overruled said motion to continue; thereupon, 
Commonwealth’s Attorney entered a motion to dismiss the 
indictment and the court sustained the same and the case 
was dismissed on motion of the Commonwealth’s Attorney 
for reasons endorsed on the indictment. The defendant 
objected and insisted that a Jury be impanelled and 
879 the trial go on, to which the court overruled; the de¬ 
fendant excepted and it was ordered and adjudged by 
the Court that the defendant be discharged and allowed to 
go hence without a day and his surety on the bond be re¬ 
leased from any further liability thereon. 
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Criminal Records—Laurel Circuit Court, London, Kentucky 

Floyd Ball (continued) 

Criminal Docket Book #19, Page 316 of the Laurel Cir¬ 
cuit Court at London, Kentucky, October Term, 11th day, 
27th day of October, 1922, shows case Commonwealth of 
Kentucky vs. Floyd Ball, Case No. 6756—Malicious Shoot¬ 
ing and Wounding, With Intent to Kill; case received from 
Bell Circuit Court at Pineville, Kv., and reset for trial. 

Page 173 of Criminal Docket Book #20, of this court at 
London, Kentucky, May Term, 11th day, 8th day of June, 
1923, shows case Commonwealth of Kentucky vs. Floyd 
Ball—Shooting and Wounding. Jury, after hearing the 
evidence in case; argument of the respective counsel, and 
instructions from the Court, retired to their room in charge 
of Deputy Sheriffs to consider a verdict. After considera¬ 
tion, the Jury came into Court in charge of the Deputy 
Sheriffs and, after answering to their names, reported the 
following verdict: 

“We the Jury agree and find the defendant “Guilty’’ 
and fix his punishment at five years in the State Peniten¬ 
tiary—T. T. Bowling, Foreman”. 

Defendant was thereupon committed to jail to await the 
judgment of the Court. 

Page 189 of this same criminal docket book, May Term, 
68th day, 14th day of August, 1923, shows following: “came 
defendant, by Counsel, and produced and filed his motion 
and grounds for a new trial herein. 

Page 203 of this same criminal docket book, May Term, 
70th day, 16th day of August, 1923: Judgment: Defend¬ 
ant, Floyd Ball, was brought into Court and informed of 
the nature of the indictment, plea and verdict of the Jury; 
was asked if he had any legal grounds to show why judg¬ 
ment should not be pronounced against him, and none being 
shown, the Court passed judgment and ordered the defen¬ 
dant to be taken by the Sheriff of Laurel County to the State 
Penitentiary at Frankfort, Kentucky, and there be confined 
at hard labor for the period of five years. 
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Page 203 of this same criminal docket book, May Term, 
70th day, 16th day of August, 1923, shows the following: 
Defendant prayed an appeal from the judgment herein to 
the Court of Appeals, which was granted, and on motion of 
the defendant it was ordered that the execution of the 
880 judgment be suspended for the period of sixty days 
from the date of said judgment. 

Criminal Records—Court of Appeals, Frankfort, Kentucky 

Floyd Ball (continued) 

Case No. 50115, Floyd Ball vs. Commonwealth of Ken¬ 
tucky, (Information taken from files of the Clerk of Court 
of Appeals). 

October 13, 1923—Appeal filed 

“ 19, “ —Appellant field brief; record to Attorney 

General returned Nov. 20,1923 
“ 20, “ —Appellee filed brief, 

“ 20, “ —Case submitted, 

November 30, “ —Case “affirmed” by the Court of Ap¬ 
peals. 

On April 15, 1936, Investigator Martin and I visited the 
Frankfort Penitentiary for the purpose of ascertaining the 
period of defendant’s incarceration therein and the records 
of the Receiving Officer and the Warden’s office failed to 
show the receipt of Floyd Ball at any time. 

Criminal Records—Laurel Circuit Court, London, Kentucky 

Frank Ball 

Criminal Docket Book #15 of the Bell Circuit Court at 
Pineville, Kentucky, May Term, 12th day, 20th day of May, 
1922, shows case Commonwealth of Kentucky vs. Frank 
Ball, Malicious Shooting and Wounding; indicted and 
placed under $500.00 bond. 

Page #277 of this same Criminal Docket Book, May 
Term, 42nd day, 24th day of June, 1922, shows Defendant 
in court and informed of the charge against him; change of 
venue asked by Commonwealth’s Attorney; granted by 
Court; case transferred to the Laurel Circuit Court for 
trial; admitted to bail in the sum of $1500.00. 
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Criminal Records—Laurel Circuit Court, London, Kentucky 

Frank Ball (continued) 

Criminal Docket Book #19, Page 316, of the Laurel Cir¬ 
cuit Court at London, Kentucky, October Term, 11th day, 
27th day of October, 1922 shows case Commonwealth of 
Kentucky vs. Frank Ball, Case No. 6755; Case received 
from Bell Circuit Court and reset for trial. 

Criminal Docket Book #20, Page 190, of this Court at 
London, Kentucky, shows case Commonwealth of Kentucky 
vs. Frank Ball—Forfeiture. Defendant, Frank Ball, hav¬ 
ing been held to answer an indictment in this Court 
881 for the crime of SHOOTING AND WOUNDING A 
PERSON, WITH INTENT TO KILL, and failing to 
answer, was solemnly call three times by the Sheriff and 
came not. Upon motion of the Commonwealth’s Attorney, 
it was ordered that the defendant’s bond be forfeited and 
summons issue against G. T. Fisher and C. D. Ball, return¬ 
able to the first day of the next October Term of the Laurel 
Circuit Court, 1923, to show cause why judgment should not 
be pronounced on them in the sum of $1500.00. 

Page #198 of this same crimnial docket book, May Term, 
69th day, 15th day of August, 1923 shows case Common¬ 
wealth of Kentucky vs. Frank Ball—Bail Recognizance. 
Defendant being in custody, charged with the offense of ob¬ 
structing justice; bond executed in the sum of $1,000.00. 

Page #228 of this same criminal docket book, October 
Term, 28th day, 15th day of November, 1923 shows case 
Commonwealth of Kentucky vs. Frank Ball—Judgment. 
Consideration by Court of demurrer of plaintiff to answer 
of defendant overruled. Defendant adjudged by the Court 
with G. T. Fisher and C. D. Ball, bondsmen, to pay the sum 
of $100.00 with interest thereon from this date until paid, 
and the cost of this action; further adjudged by the Court 
that the balance of the forfeiture herein be remitted, and 
the case stricken from the docket. 

Page 240 of this same criminal docket book, October Term, 
32nd day, 20th day of November, 1923 shows case Common- 
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wealth of Kentucky vs. Frank Ball—Order and Judgment. 
Jury found defendant “guilty” as charged in the indict¬ 
ment and fixed his punishment at a fine of $500.00 and six 
months confinement in the County Prison. Court adjudged 
that the Commonwealth of Kentucky recover of the de¬ 
fendant, Frank Ball, the sum of $500.00, together with the 
eost of prosecution, and adjudged further that he be con¬ 
fined in the jail of Laurel County for the period of six 
months. Defendant was thereupon committed to jail on 
this judgment. 

* * * • ****** 

887 Conclusions 

In view of the general reputation, character and criminal 
records of the officers and directors of this concern, as well 
as employees, and the further fact that the corporation is 
falsifying its records, TD-Form 52-B, in not disclosing true 
information as to the source and destination of shipments 
of liquors made by them, in violation of Section 3318, Re¬ 
vised Statutes of the United States, and their Articles of 
Incorporation, Article 3, as shown on Page 3 of this report, 
and application filed by the company for a Whole- 

888 saler’s Basic Permit in that they would comply with 
all Federal and States Laws, which was subscribed 

and sworn to on the 4th day of February, 1936, by Floyd 
Ball, Secretary-Treasurer of the corporation, in the pres¬ 
ence of Albert Elmore, Notary Public Bell County, Ken¬ 
tucky, whose commission expires April 25, 1939, it is my 
recommendation that the application be disapproved and 
the company denied the privilege of a permit. 

In accordance with instructions contained in your memo¬ 
randum of February 14,1936,1 am returning, herewith, the 
sworn statement and application as directed. 

Respectfully submitted, 

Herman P. Roos, 
Investigator. 

Jas. W. Martin, 
Investigator. 
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Subscribed and sworn to before me this 20th day of 
April, 1936. 

Lorine L. Hughes, 

(seal) Notary Public, Jefferson County, Ky. 

My commission expires Mar. (5, 193S. 
*#•#**##*# 
854- Notice of Contemplated Denial of Basic Permit 

1. r l lie application of Middlesboro Liquor & Wine Co., 
Inc., Wabash Hotel Building, Middlesboro, Kentucky, for 
a W holesaler's basic permit under the Federal Alcohol 
Administration Act, having been filed with the Administra¬ 
tion on the 7th day of February, 1936: and 

2. The Administrator having examined the application, 
the accompanying documents in support thereof, and other 
available data: and 

3. The Administrator, after such examination, having 
reason to believe that the applicant is not entitled to a 
Wholesaler's basic permit pursuant to the Federal Alcohol 
Administration Act and the Regulations thereunder, in the 
following particulars: 

(a) The applicant has failed to prove to the satisfaction 
of the Administrator that by reason of its business experi¬ 
ence, financial standing and trade connections and/or of its 
officers, directors and principal stockholders, it is likely to 
maintain operations in conformity with Federal law in ac¬ 
cordance with Section 4 (a) (2) of the said Act and Article 
II, Section 3 (b) (2) of Regulations Xo. T of the Federal 
Alcohol Administration. 

(b) The applicant has failed to prove to the satisfaction 
of the Administrator that by reason of its business experi¬ 
ence, financial standing and trade connections and or of its 
officers, directors and principal stockholders, it is likely to 
maintain operations in conformity with Federal law in 
accordance with Section 4 (a) (2) of the said Act and Ar¬ 
ticle TT, Section 3 (b) (2) of Regulations Xo. 1 of the Fed¬ 
eral Alcohol Administration, in that: 
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1. Since September 1, 1935, the applicant sold or dis¬ 
posed of intoxicating liquors, knowing that the same were 
to be transported into the State of Tennessee, for sale or 
use therein contrary to the laws of such State. 

2. Since September 1, 1935, the applicant, directly or in¬ 
directly, or through an agent, sold or transported intoxi¬ 
cating liquors into the State of Tennessee, for sale or use 

therein contrary to the laws of such State. 

855 3. The applicant has made false entries in its 52-B 

records in violation of Section 3318 of the Revised 
Statutes of the United States. 

It. is, this 9 day of June, 1936, 

Ordered that a copy of this notice of contemplated denial 
of the application be served upon the applicant in accord¬ 
ance with Regulations Xo. I, issued hv the Federal Alcohol 
Administration. 

AY. S. ALEXANDER, 

Ad ntinisl rotor , Federal Alcohol Ad- 
m ini stratum. 

Testimony and Documents on Application Hearing—1936. 

773 Endorsed: Docketed Sep 10 1936 Hearing Clerk 
F. A. A. 

Federal Alcohol Administration 
Docket Xo. A -117 

In the matter of the Application of Middlesboro Liquor and 
Wine ('o. Inc. 

Wabash Hotel Building, Middlesboro, Kentucky, 

Fora Wholesaler's Basic Permit. 

Hearing Room: 218 Post Office Building, .Middlesboro, 
Kent ueky. 

775 Hearing Officer: Whereupon, II. (leorge Blincoe 
was duly sworn by Mr. AYiii. II. Jacobs, the Hearing 
()fficer. 
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Questions by Mr. Jos. A. Cantrell, Attorney for Ap¬ 
plicant. 

Q. What is your connection with the Middlesboro Liquor 
& Wine Company, a corporation? A. President. 

Q. Who were the officers of that corporation at the time 
this application was made for this Basic Permit? A. My¬ 
self, J. Frank Ball, Vice-president, and Floyd Ball, Secre¬ 
tary and Treasurer. 

Q. How many shares of stock did you hold in the corpo¬ 
ration? A. Two Hundred and Fifty. 

Q. How many shares did J. Frank Ball hold? A. Well, 
I wouldn’t want to be exact; it is right there, one hundred 
and ninety-five. 

Q. And how many did Floyd Ball hold ? A. Fifty-five. 

Q. Now, since you filed your application for permit, has 
there been any change in the official personnel of the cor¬ 
poration? A. Yes sir. 

776 Q. When did that take place? A. Day before yes¬ 
terday. 

Q. That would be the 24tli of August, 1936? A. Yes sir. 

Q. And what was that change? A. Mr. Floyd Ball re¬ 
signed as Secretary and Treasurer of the company, and 
transmitted all of his stock to 0. L. Miracle, who was duly 
elected Secretary and Treasurer. 

Q. And did the other officers remain the same? A. The 
other officers remained the same. 

Q. The Hearing Officer: Has there been any change in the 
Directors? A. No change. 

**##•#• 

830 Q. Do you mind stating how it was that you hap¬ 
pened to come to Middlesboro and get in the liquor 
business? A. Middlesboro is the metropolis of southeast¬ 
ern Kentucky, and I talked I believe first with Mr. Deitlery, 
who is general sales manager of rthe Glenmore Distilleries, 
and after talking about different localities in the state of 
Kentucky, he offered me the Glenmore line in the mountain 
district of Kentucky, and that is how we come to settle in 
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Middlesboro, tliis being the metropolis of southeastern 
Kentucky, all roads and highways lead into Middlesboro. 

Q. Did you know Floyd or Frank Ball before you came 
here? A. No. 

Q. How was it you happened to become acquainted with 
them ? A. I stopped at the Cumberland Hotel, surveyed the 
town for what I believed would be a good location for a 
wholesale whiskey house,—I first talked to Dr. Yoakum who 
has a drug store, and has been located here quite a number 
of years, and also has a retail liquor permit, and tried to in¬ 
terest Dr. Yoakum in a partnership here in Middlesboro; 
he was very accommodating, and in his car showed me sev¬ 
eral business places that he owned, and endeavored to rent 
me several places; I also talked to Dr. Schultz, who was 
recommended to me by the Manager of the Cumberland 
Hotel, who is the Chairman of the Chamber of Commerce, 
or the president of the Chamber of Commerce, and he was 
interested and made the appointment with Dr. Schults, who 
owns a lot of real estate in Middlesboro, and he also tried 
to rent me a place, but I noticed and liked a building, a store 
in the Wabash Hotel building, and was going in there about 
rent, and met Floyd Ball, and as I have said before 
831 I was interested in a local man as a partner in the 
wdiiskey business, who was familiar with the condi¬ 
tions and things like that, and after meeting Floyd Ball and 
talking the thing over, and believing he would make a good 
partner and associate in this business, which he certainly 
has, and I have never found a finer man, and more reliable 
in his business dealings,—we organized the Middlesboro 
Liquor & Wine Co. 

Q. Was that the first time you had ever met Floyd Ball? 
A. Yes. 

*#*•*••••• 
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783 Whereupon, Arthur S. Rohrer was duly sworn by 
Mr. Wm. II. Jacobs, Hearing Officer. 

Questions by Mr. Jos. A. Cantrell: 

Q. State your full name? A. Arthur Steppe Rhorer. 

Q. You are acquainted are you not with the Middlesboro 
Liquor & Wine Co., a corporation? A. I am. 

Q. State whether or not you are the attorney for that 
corporation? A. I am. 

Q. Do you have knowledge of a special meeting held by 
the officers of the corporation on the 24th day of August, 
1936? A. I do. 

Q. Were you present at that meeting? A. I was. 
7S4 Q. Were all the officers of the corporation present 
at that meeting? A. They were. 

Q. I hand you what purports to be a record of the min¬ 
utes of the corporation, and ask you if you can identify the 
minutes of August 24th, 1936? A. The meeting, as is tran¬ 
scribed on the Minute Book of the corporation before me, 
was held in mv office in the Citv Hall at Middlesboro, Ken- 
tacky, on August 24th, 1936 and were taken down by me 
and thereafter transcribed, and these are the identical min¬ 
utes of the meeting that was held at that time. 

Q. Will you state what business the corporation trans¬ 
acted at that meeting? A. That was a called meeting is¬ 
sued by the president, and attested by the Secretary, for 
the purpose of proceeding with the resignation of Floyd 
Ball, who was Secretary and Treasurer of the corporation 
since its incorporation on January 13th, 1936; and the call 
for that meeting so specified. 

Q. Did Mr. Floyd Ball tender his resignation at that 
meeting? A. He did. 

Q. Did he dispose of hi> stock in the corporation? A. II(‘ 
did at that meeting, and it is so noted in the minutes of the 
meeting. 

Q. To whom did he dispose of his stock? A. To (). L. 
Miracle. 
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Q. Was another officer elected in his place in the cor¬ 
poration ? A. 0. L. Miracle was elected to the office 
7.85 of Secretary and Treasurer of the corporation. The 
directors of the corporation as is contained in the 
Articles of Incorporation, and for which the State of Ken¬ 
tucky issued its charter, were the directors until at some 
future meeting when directors were to be elected; those 
directors were never elected from January 13th, up to the 
present time. 

*■***##*#** 

810 Q. Mr. Rhorer, you have before you do you not 
the corporate minutes of the applicant corporation? 
A. I have. 

Q. Do you have the original minutes of the corporation? 
A. I have. 

<J. Will you state whether or not there is reflected 
therein anything in regard to the election of a Board of 
Directors? A. On the 15th day of January, 1936 the first 
meeting of the stockholders was held to organize the cor¬ 
poration, and in this meeting I find that H. Geo. Blineoe 
was elected chairman of the Board of Directors, and presi¬ 
dent of the corporation: I also find that Floyd Ball was 
elected unanimously as Secretary and treasurer of said 
corporation; J. Frank Ball was elected vice-president of 
said corporation; further in the meeting T find it is re¬ 
corded the directors, II. Geo. Blineoe, J. Frank Ball and 
Floyd Ball being present at this meeting of the stockhold¬ 
ers and directors of the Middlesboro Liquor and Wine Co. 

* * * * * ***** 

1036 Kndorsed: Docketed Dec ill) 1936 Docket Clerk 
F. A. A. 

Federal Alcohol Administration. 

Docket Xo. A-117. 

Findings and Return, of Hearing Officer 

1. A hearing on the application of Middlesboro Liquor & 
Wine Co., Inc., Wabash Hotel Building, Middlesboro, Ken- 
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tucky, for a 'Wholesaler's Basic Permit under the Federal 
Alcohol Administration Act, upon request of the Applicant 
duly made, having been heretofore ordered by the Adminis¬ 
trator; and 

2. I, William Henry Jacobs, having convened a hearing 
on the 27th day of August, 11)36, 21S Post Office Building, 
Middlesboro, Kentucky, pursuant to the foregoing order; 
and 

3. Appearances having been entered on behalf of the* Ap¬ 
plicant by Jos. A. Cantrell, Esq., Attorney for the Appli¬ 
cant, and on behalf of the Administrator by E. B. Bowers, 
Esq., Attorney for the Federal Alcohol Administration, 1 
report as follows: 

Statement of the Issues 


The issues in this hearing are set forth in the Notice of 
Contemplated Denial. This Notice alleges generally that 
the Applicant has failed to prove to the satisfaction of the 
Administrator that by reason of its business experience, 
financial standing and trade connections and/or of its offi¬ 
cers, directors and principal stockholders, it is likely 
1037 to maintain operations in conformity with Federal 
law in accordance with Section 4 (a) (2) of the Fed¬ 
eral Alcohol Administration Act and Article II, Section 3 
(b) (2) of Regulations No. 1 of the Federal Alcohol Admin¬ 
istration. In addition to this general allegation, the Notice 
specifically alleges that the Applicant has so failed to prove 
in that, since September 1, 11)35, it has directly or indirectly 
sold intoxicating liquors in the State of Tennessee contrary 
to the laws of such state, or has transported intoxicating 
liquors into the State of Tennessee for sale or use therein 
contrary to the laws of such state, or has sold or disposed 
of intoxicating liquors knowing that the same were to be 
transported into the State of Tennessee for sale or use 
therein contrary to tin* laws of such state, and has made 
false entries in its 52-B records in violation of Section 331S 
of the Revised Statutes of the United States. 


* * • # • 
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# 




103S 


Summary of the Evidence 

The Applicant called as witness H. George Blincoe, who 
testified; That he is President of the applicant company; 
That the officers of that company, at the time the applica¬ 
tion involved in this matter was made, were H. George 
Blincoe, President; J. Frank Ball, Vice President; and 
Floyd Ball, Secretary and Treasurer; That H. George Blin¬ 
coe held two hundred and fifty shares of stock, J. Frank 
Ball approximately one hundred and ninety-live shares of 
stock, and Floyd Ball fifty-five shares of stock; That, since 
this application was filed, and on August 24, 1930, Floyd 
Ball resigned as Secretary and Treasurer, and transferred 
all of his stock to O. L. Miracle, who was elected Secretary 
and Treasurer; That, in other respects, the officers of the 
corporation are now the same as when the application was 
made, and there has not been any change in the Board of 
1 )i rectors. 


1039 The Applicant called as witness Arthur S. Rhorer, 
who testified: That he is the Attorney for the appli¬ 
cant company; That a special meeting of the officers of the 

corporation was held on August 24, 1930, at which 

1040 all officers of the corporation were present; That this 
meeting was called for the purpose of accepting the 


resignation of Flovd Ball as Secretary and Treasurer of the 


corporation and, at that meeting, 


Floyd Ball tendered his 


resignation as such officers and transferred his stock to O. 


L. Miracle, who was elected to the offices of Secretary and 
Treasurer; (The Applicant offered into evidence a copy of 
1 he minutes of the meeting of August 24, 1930 (Appl. Kx. 
2)): That the copy of the Articles of Incorporation annexed 
to the Investigator's report of April 18, 1930 (Govt. Kx. 
9), is a true copy of the Articles of Incorporation of the ap¬ 
plicant company; That the Articles of Incorporation do not 
designate any directors; That, at the first meeting of the 
stockholders, the stockholders were informed that officers 
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of the corporation were to be the directors of the corpora¬ 
tion until their successors were elected. 

The Applicant called as witness Kelius M. Mitchell, who 
testified: That he is engaged in the banking business in 
Middlesboro and is connected with the National Bank in 
Middlesboro; That he has resided in Middlesboro for fif¬ 
teen years; That he has known George Blincoe and Floyd 
Ball for several years and knows other people in the com¬ 
munity who know them, and that their reputation for ve¬ 
racity, honesty and fair dealing is good. 

Upon cross-examination, the witness testified: That he 
knows the reputation of Floyd Ball for being a peaceable 
and law abiding citizen, and would say that Floyd Ball was 
a peaceable and law abiding citizen; That he does not know, 
of his own knowledge, whether Floyd Ball has ever been in¬ 
volved in any shooting scrapes and, if he were told that he 
had been so involved, he would have to know the facts be¬ 
fore he could express his opinion concerning whether Floyd 
Ball was a peaceable and law abiding citizen. 

1041 The Applicant introduced as witness Gaius Whit¬ 
field, who testified: That he is Cashier of the Com¬ 
mercial State Bank and has resided in Middlesboro, Ken¬ 
tucky, for over ten years; That he has known George Blin¬ 
coe for over a year and has known Frank Ball and Floyd 
Ball for eight or ten years, and knows other people who 
know them, and would say that their reputation for ve¬ 
racity, honesty and fair dealing is good. 

Upon cross-examination the witness testified: That he 
does not know Floyd Ball’s reputation as a law abiding 
citizen, or his characteristics toward law breaking; That, 
in the past, Floyd Ball has had a reputation upon that sub¬ 
ject, and that his reputation was “not so good years ago”. 

Upon re-direct examination, he testified: That, in stat¬ 
ing that the reputation of Floyd Ball, some years ago, was 
not so good, he was referring to times more than five years 
ago, and that Floyd Ball has never been in any trouble for 
the last ten years. 
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The Applicant called as witness W. B. Fugate, who tes¬ 
tified: That he is engaged in the hardware business and has 
resided in Middlesboro, Kentucky, for twenty-seven years; 
That he has known George Blincoe for about two years, 
Frank Ball for about twenty years, Floyd Ball for about 
ten years, and O. L. Miracle for a year and a half, and 
knows other people in the community who know them, and 
their reputation for veracity, honesty and fair dealing is 
good. 

Upon cross-examination, the witness testified: That he 
has known the general reputation of Floyd Ball in the com¬ 
munity as a peaceable and law-abiding citizen, and, when 
asked what that was, he replied, “As I stated a while ago 
my dealings with Floyd Ball, his reputation has been won¬ 
derfully good to me, and I have had occasion to be thrown 
with him on classes of work, I would say he has the 
biggest heart in him when it comes to helping the poor of 
any man 1 have come in contact with”; That, in re- 
1042 spect to his reputation and as to what the people in 
the community say about him, he replied, “I don’t 
know that I have heard anyone make any remarks about 
him” and “I say when you come to his reputation being 
bad; I have heard people say they could go to Floyd Ball 
and get anything they wanted, when it conies to getting 
help”; That in connection with the subject of whether he 
had heard anything as to whether or not Floyd Ball was a 
law abiding citizen, he replied, “I would say I have not 
heard anything that would be detrimental to Floyd Ball’s 
character; possibly there has been more or less rumor 
along for years about the Ball family but to know anything 
about it today, I don’t know”; That he has never heard of 
Floyd Ball’s being involved in a shooting scrape, and, if 
the evidence should show that Floyd Ball had been con¬ 
victed and committed to the State Penitentiary for shoot¬ 
ing and wounding, that his testimony concerning his law 
abiding characteristics would not be the same, the witness 
stating “No, I would say if the evidence shows that the 
answer would not be the same.” 
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The Applicant called as witness Geo. M. Callison, who 
testified: That he is a furniture merchant and has resided 
in Middlesboro all his life, and for forty years; That he has 
known George Blincoe for about three years, Frank Ball 
and Floyd Ball since he (the witness) was a child, and knows 
other people in the community who know them, and that 
their reputation for veracity, honesty and fair dealing is 
good. 

Upon cross examination, the ■witness testified: That the 
reputation of Floyd Ball, in the community in which he 
lives, for peaceable and law abiding characteristics is good; 
That he (the witness) knows that a great many years ago 
Floyd Ball was involved in shooting scrapes, but for the last 
twenty or thirty years his reputation for being a peaceable 
and law abiding citizen has been good; That his opinion 
would be the same if it were showm that both Floyd Ball 
and J. Frank Ball were convicted and sentenced for shoot¬ 
ing and wounding others due to the circumstances, 
1043 and that he (the witness) thinks that people are often 
convicted when they are not entirely guilty, and he 
is not familiar with the evidence in the case involving the 
Balls, and could express no opinion without knowing the 
circumstances. 

Upon re-direct examination, the witness testified: That 
he does not know of any conviction for crime of either 
Floyd Ball or Frank Ball for the last five or six years. 

The Applicant called as witness Chas. H. Minton, who 
testified: That he is Chief of Police of Middlesboro; That 
he has resided in Middlesboro for fifteen years, and has 
known George Blincoe for two years, Frank Ball and Floyd 
Ball for ten years, and Oscar Miracle for five years, and 
know T s other people in the community who know them, and 
that their reputation for veracity, honesty and fair dealing 
is good. 

Upon cross examination, the witness testified: That the 
reputations of Floyd Ball and Frank Ball, in the commu¬ 
nity in which they live, for being peaceable and law abiding 
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citizens, for the past ten years, have been good, and he 
knows that at one time Floyd Ball was involved in a shoot¬ 
ing scrape; and, from reputation, has heard that Frank 
Ball was involved in shooting scrapes; That Floyd Ball 
has never been arrested “in our courts” since he has been 
Chief of Police, and he has been Chief of Police for nine 
years; That he does not know, of his own personal knowl¬ 
edge, whether Floyd Ball or Frank Ball has ever been con¬ 
victed of any crime, but his testimony would be the same 
if it were shown that they had been convicted of a crime, 
except that if they were convicted of some crimes like 
shooting and wounding with intent to kill, his testimony 
might not be the same. 

The Applicant called as witness Ike Ginsburg, who testi¬ 
fied; That he is a retired merchant and is Mayor of the 
City of Middlesboro at the present time; That he has re¬ 
sided in Middlesboro since 1890; That he has known George 
Blincoe for about two years, Frank Ball for about 
1044 forty-five years, Floyd Ball for about thirty years, 
and Oscar Miracle for several years, and knows 
other people in the community who know them, and their 
reputation for veracity, honesty and fair dealing is good. 

Upon cross examination, when the witness was asked 
concerning the reputation of Floyd Ball in the community 
for being a peaceable and law abiding citizen, he testified: 
“Well, his reputation is very good; of course years ago 
they used to have feuds around Middlesboro, and they were 
getting into things, but in the last several years I never 
heard of anything wrong about the Balls”; That the same 
thing is true in a general way with respect to Frank Ball, 
the witness testifying: “Yes sir, he is the same way, got 
into things for several years, and for the past several years 
I have never known of him getting into anything; when 
they were young and some natives around here had fights 
and feuds, but in recent years their reputation is very 
good.” 

The Applicant recalled as witness R. S. Rhorer, who tes¬ 
tified : That the original minutes of the applicant company 
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show that, on January 15, 1936, at the first meeting of the 
stockholders of the corporation, H. Geo. Blincoe was elected 
Chairman of the Board of Directors and President of the 
corporation; Floyd Ball was elected Secretary and Treas¬ 
urer of the corporation; and J. Frank Ball was elected 
Vice President, and the minutes record that the Directors, 
H. Geo. Blincoe, J. Frank Ball and Floyd Ball were present 
at the meeting of the stockholders; (The Applicant offered 
into evidence the minutes of the corporation for the meet¬ 
ing of January 15, 1936, Appl. Ex. 3); That he is a member 
of the bar of the State of Kentucky, and has known George 
Blincoe for about three or four years, Frank Ball for about 
forty-four years, Floyd Ball all his life, and Oscar Miracle 
for about ten years, and knows other people in the com¬ 
munity who know them, and that their reputation for ve¬ 
racity, honesty and fair dealing is good. 

Upon cross examination, the witness testified: 
1045 That the reputation of Floyd Ball as a peaceful and 
law abiding citizen in the community in which he 
lives is “Good at the present time” and “he had the rep¬ 
utation several years ago of being hot headed and fractious, 
and got into some several scrapes as I understand it”; 
That he knows that Frank Ball was at one time engaged 
in a shooting scrape and was convicted of killing a man, 
but that his general reputation in the community in which 
he lives as a peaceable and law abiding citizen is good; 
That he knows Floyd Ball was several times accused of 
engaging in the sale and manufacture of intoxicating 
liquors during prohibition, and was prosecuted under the 
State Prohibition Law, but he does not believe that he was 
ever finally convicted of selling whiskey or of having whis¬ 
key in his possession; That he knows the reputation of 
Floyd Ball during Prohibition days in regard to the ob¬ 
servance of the 18th Amendment and the National Pro¬ 
hibition Act, and that his reputation was “That he didn’t 
observe it”, but that he does not know of any conviction 
of crime of Frank Ball or Floyd Ball within the last five 

or six vears. 

* 
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1051 Recommendations 

The evidence shows that the applicant company never 
transported any intoxicating liquors into Tennessee. There 
is no evidence to show that the Applicant ever sold intoxi¬ 
cating liquors in the State of Tennessee. The Government 
shows that the Applicant’s place of business was situated 
about four miles from the Tennessee line and that the Ap¬ 
plicant has made sales to a number of persons purporting 
to come from Florida. It did not show that these persons 
in fact came from Tennessee. The assumption is that the 
Government expects an inference to be drawn from this to 
the effect that these persons were in fact from Tennessee 
and not from Florida. It asks this particularly in view 
of the fact that approximately fifty percent of the Ap¬ 
plicant’s business was with out of state customers. Against 
this testimony, however, the Applicant directly testified 
that its policy was not to sell any persons residing in dry 
states and that it did not sell any persons residing in Ten¬ 
nessee and that, in making sales to persons who said they 
were residents of Florida, the Applicant believed that they 
were residents of Florida and never had any reason to sus¬ 
pect that they were or might be residents of Ten- 

1052 nessee. In view of the whole testimony in this mat¬ 
ter, it cannot be said that the Applicant sold persons 

knowing that such persons intended to take such intoxicat¬ 
ing liquors into the State of Tennessee for sale or use 
therein contrary to the laws of the State of Tennessee. 
The only evidence in this matter which would tend to indi¬ 
cate that the Applicant might not conduct its operations in 
conformity with Federal law is that Frank Ball and Floyd 
Ball have, in the past, been guilty of violating the law. 
Upon this point, the testimony shows that a long number 
of years ago, both Floyd Ball and Frank Ball had the rep¬ 
utation of being hot-headed and getting into legal en¬ 
tanglements. It also shows that in 1923 both were con¬ 
victed of having committed a crime. There is also testi¬ 
mony to show that Frank Ball at one time was convicted 
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for killing of a man. There is some testimony to indicate 
that the killing arose from what is known as a feud, it being 
well known that feuds prevailed in certain portions of the 
State of Kentucky for a large number of years. The testi¬ 
mony, however, shows that although Frank Ball was con¬ 
victed of this crime on or about April 6, 1906, the Governor 
of the State of Kentucky, under date of December 22, 1916, 
granted him a full pardon. The testimony also shows that 
Floyd Ball, under date of December 10,1923, was pardoned 
by the Governor of the State of Kentucky for crime of 
which he was convicted on or about November 20, 1923. 
The evidence further shows that Floyd Ball is not now 
connected with the company in any capacity. 

Findings 

After fully considering the evidence in this matter, and 
being fully advised in the premises, I find: 

1. That the Applicant did not, since September 1, 1935, 
directly or indirectly or through an agent, sell intoxicating 
liquors in the State of Tennessee, or transport intoxicating 
liquors into the State of Tennessee for sale or use therein 
contrary to the laws of such state. 

1053 2. That the Applicant has not or did not, since 

September 1, 1935, sell or dispose of intoxicating 
liquors knowing that they were to be transported into the 
State of Tennessee for sale or use therein contrary to the 
laws of such State. 

3. That the Applicant did not make false entries in its 
52-B records in violation of Section 3318 of the Revised 
Statutes of the United States. 

Return 

There are herewith transmitted to the Administrator, 
the following: 

(a) Exhibits 1 to 11, submitted on behalf of the Govern¬ 
ment, and Exhibits 1 to 4, submitted on behalf of the Ap¬ 
plicant. 
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(b) Transcript of record of Hearing, consisting of 68 
typewritten pages. 

(c) Brief filed by the Applicant. 

WILLIAM HENRY JACOBS, 
Hearing Officer. 

1062 Endorsed: Docketed July 14, 1937 Docket Clerk 
F. A. A. 

Federal Alcohol Administration 
Docket No. A-117 

Recorded in Order Book No. A-l 
Page 54 Date 9/22/39 B. S. 

Order Granting Basic Permit After Hearing 

1. A hearing on the application of Middlesboro Liquor & 
Wine Co., Inc., Wabash Hotel Building, Middlesboro, Ken¬ 
tucky, for a Wholesaler’s Basic Permit under the Federal 
Alcohol Administration Act, having been heretofore or¬ 
dered by the Administrator; and 

2. A hearing having been convened by William H. Jacobs, 
Esq., as the designated Hearing Officer, at Room No. 218, 
Post Office Building, Middlesboro, Kentucky, on the 27th 
day of August, 1936, pursuant to the aforementioned order; 
and 

3. Appearances having been entered on behalf of the 
Applicant by Joseph A. Cantrel, Esq., and on behalf of the 
Administrator by Edward B. Bowers, Esq.; and 

4. Evidence, both oral and documentary, having been re¬ 
ceived and the Hearing Officer having transmitted a tran¬ 
script of the testimony, together with the documentary ex¬ 
hibits and his findings and report, to the Administrator, 
and no exceptions to the findings and report of the Hearing 
Officer having been filed by counsel; and 

5. The Administrator having found, upon the basis of 
the record with respect to the application, that the Appli¬ 
cant is entitled to a Wholesaler’s Basic Permit pursuant to 
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the Federal Alcohol Administration Act and the Regula¬ 
tions thereunder: 

It is, this 14 day of July, 1937, 

1063 Ordered that a Wholesaler’s Basic Permit under 
the Federal Alcohol Administration Act, be issued 
to Middlesboro Liquor & Wine Co., Inc., Wabash Hotel 
Building, Middlesboro, Kentucky, and that a copy of this 
Order be mailed to the Applicant at the aforementioned 
address. 

W. S. ALEXANDER 
Administrator , Federal Alcohol Ad¬ 
ministration 
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STATUTE AND EXECUTIVE ORDERS INVOLVED 

In addition to the portions of Section 4 of the Act of August 
29, 1935, 49 Stat. 977, 978, 27 U. S. C. (1941 Supp.) sec. 204, 
cited in appellant’s brief, the following portion of that section 
is also pertinent : 

Sec. 4. (a) The following persons shall, on applica¬ 
tion therefor, be entitled to a basic permit: 

(1) Any person who, on May 25, 1935, held a basic 
permit as distiller, rectifier, wine producer, or importer 
issued by an agency of the Federal Government. 

(2) Any other person unless the Administrator finds 
(A) that such person (or in case of a corporation, any 
of its officers, directors, or principal stockholders) has, 
within five years prior to date of application, been con¬ 
victed of a felony under Federal or State law or has, 
within three years prior to date of application, been 
convicted of a misdemeanor under any Federal law re¬ 
lating to liquor, including the taxation thereof; or (B) 
that such person is, by reason of his business experience, 
financial standing, or trade connections, not likely to 
commence operations within a reasonable period or to 
maintain such operations in conformity with Federal 
law; or (C) that the operations proposed to be con¬ 
ducted by such persons are in violation of the law of the 
State in which they are to be conducted. 

(b) If upon examination of any application for a 
basic permit the Administrator has reason to believe 
that the applicant is not entitled to such permit, he shall 
notify the applicant thereof and, upon request by the 
applicant, afford him due notice and opportunity for 
hearing on the application. If the Administrator, after 
affording such notice and opportunity for hearing, finds 

(i) 
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that the applicant is not entitled to a basic permit here¬ 
under he shall by order deny the application stating the 
findings which are the basis for his order. 

Reorganization Plan No. Ill, sec. 2, 5 Fed. Reg. 2108, 54 
Stat. 1232 (June 4.1940, eff. June 30,1940): 

The Federal Alcohol Administration, the offices of 
the members thereof, and the office of Administrator 
are abolished and their functions shall be administered 
under the direction and supervision of the Secretary of 
the Treasury through the Bureau of Internal Revenue 
in the Department of the Treasury. 

Treasury Department Order No. 30, sec. 2, 5 Fed. Reg. 2212 
(June 13.1940, eff. June 30, 1940): 

Except as provided in § 171.1a, relating to the ap- 
. pointment of an Assistant Deputy Commissioner, and 
except as provided in Treasury Department Order No. 
31 of June 12, 1940, relating to certain legal and per¬ 
sonnel functions, all functions of the Federal Alcohol 
Administration, and the office of the Administrator and 
the offices of the members thereof are hereby delegated 
to the Deputy Commissioner of the Bureau of Internal 
Revenue in charge of the Alcohol Tax Unit. * * * 

COTJNTEKSTATEMENT 

This is an appeal by Middlesboro Liquor and Wine Co. for 
review of an order of Stewart Berkshire, Deputy Commissioner 
of the Bureau of Internal Revenue, in charge of the Alcohol Tax 
Unit, Treasury Department, issued August 16,1941, annulling 
petitioner’s Basic Permit No. PDW 9867 (Petitioner’s app. 
16-17). 

On February 7, 1936, petitioner filed an application (Peti¬ 
tioner’s App. 17-22), dated February 4, 1936, with the Federal 
Alcohol Administration for a basic permit to engage in the busi¬ 
ness of purchasing for resale at wholesale distilled spirits and 
wine. On June 9,1936, a Notice of Contemplated Denial thereof 
(Petitioner’s App. 150-151) was issued by said Administra¬ 
tion, alleging (so far as material to this appeal) that petitioner 
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had failed to prove to the Administration’s satisfaction that by 
reason of its business experience, financial standing, and trade 
connections and/or of its officers, directors, and principal stock¬ 
holders it was likely to maintain operations in conformity with 
Federal law in accordance with Section 4 (a) (2) of the Fed¬ 
eral Alcohol Administration Act and, therefore, was not en¬ 
titled to the permit applied for. Upon petitioner’s request of 
June 18, 1936, and by the Administration’s Order of July 28, 
1936, a hearing was convened August 27, 1936, in Middlesboro, 
Kentucky, by Hearing Officer William H. Jacobs. At this hear¬ 
ing there was received in the record (Respondent’s App. 21), 
solely for the purpose of showing the basis for the issuance of 
the contemplated denial order and not as evidence tending to 
prove or disprove any of the issues therein a report of his in¬ 
vestigation of petitioner by Federal Alcohol Administration 
Investigator Herman P. Roos (Petitioner’s App. 138-149), 
which clearly demonstrated that Floyd Ball possessed a back¬ 
ground of extensive criminal activities. However, evidence 
was introduced by petitioner (Petitioner’s App. 117-119; 151- 
152 and 154) which conclusively indicated that, two days prior 
thereto, Floyd Ball had sold all his stock in, and resigned as Sec¬ 
retary-Treasurer of, petitioner. On December 29, 1936, Hear¬ 
ing Officer Jacobs submitted his Report and Findings (Peti¬ 
tioner’s App. 155-165) favorable to petitioner (Petitioner’s 
App. 164) to the Administrator in which he stated (so far as 
material to this appeal) that Floyd Ball was no longer con¬ 
nected with Petitioner (Petitioner’s App. 164). 

On March 27, 1940, an Order (Petitioner’s App. 1-5) insti¬ 
tuting proceedings for annulment of petitioner’s permit under 
Section 4 (e) (3) of the Federal Alcohol Administration Act 
was issued by the Administrator. This order charged that peti¬ 
tioner procured its permit through fraud or misrepresentation 
or concealment of material fact in that petitioner, among other 
things, concealed and misrepresented the true interest and stock 
ownership therein of Floyd Ball. Petitioner filed an answer 
(Petitioner’s App. 6-11) denying said allegation. Thereafter, 
by Order of May 2, 1940 (Petitioner’s App. 11), as amended 
nunc pro tunc by Order of May 18, 1940 (Petitioner’s App. 12) 
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the Administrator directed that a hearing thereon be convened 
May 15,1940. with James J. Lewis presiding as Hearing Officer. 
Pursuant thereto hearings on these charges were conducted on 
May 15 and 20, 1940, in Washington, D. C., and May 27-31. 
1940. in Middlesboro, Kentucky. 

At this hearing, petitioner attempted to elicit from Adminis¬ 
tration counsel and place in evidence certain reports and memo¬ 
randa petitioner asserted were in the files of the Federal Alcohol 
Administration. Administration counsel stated under oath 
that he lacked authority to disclose confidential Government 
information in the files of the Administration. Said counsel 
did, however, inform petitioner that certain procedure existed 
for obtaining such information, if not inimical to the public 
interest, and offered to furnish petitioner a citation thereto 
if so desired. Subsequent to the hearing, petitioner filed its 
request with the Secretary of the Treasury asking permission 
to review the reports and records of the Federal Alcohol Admin¬ 
istration for the purpose stated above, which request was re¬ 
ferred to and denied by the Administrator thereof upon the 
ground that disclosure of such information would be inimical 
to the public interest. 

Subsequently, by Order, dated August 23, 1940 (Petitioner's 
App. 12-13) Dwight E. Avis, Acting Deputy Commissioner of 
the Bureau of Internal Revenue, In Charge of the Alcohol Tax 
Unit, Treasury Department. 1 * * * 5 designated William J. Kass in the 
place of James J. Lewis to make and submit a report on the 
annulment hearing concluded on May 31,1940. 

Thereafter, on March 8,1941, substitute Hearing Officer Kass 
recommended (Petitioner's App. 14-15) to Deputy Commis¬ 
sioner Berkshire that petitioner’s request which the Adminis- 

1 Effective June 30, 1940, the Federal Alcohol Administration, the offices of 

members thereof and of the Administrator were abolished and the functions 

thereof transferred to the Bureau of Internal Revenue under the supervision 

of the Secretary of the Treasury by Reoganlzation Plan No. Ill, sec. 2, 

5 Fed. Reg. 210S. 54 Stat. 1232. Effective the same date the Treasury Depart¬ 
ment issued an order delegating all functions of the Administrator to the 
Deputy Commissioner of the Bureau of Internal Revenue in charge of the 
Alcohol Tax Unit. Treasury Department Order No. 30. sec. 2. 5 Fed. Reg. 
2212. 
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trator had denied be reconsidered and the annulment hearing 
reopened for the purpose of receiving evidence as to whether 
certain material facts alleged to have been concealed or mis¬ 
represented were in the files of or known to the Administration 
at the time petitioner’s permit was issued. Deputy Commis¬ 
sioner Berkshire, pursuant to such recommendation, on March 
11, 1941, ordered (Petitioner’s App. 13-14) substitute Hearing 
Officer Kass to reopen said annulment hearing for the aforesaid 
purpose. On April 16, 1941, said hearing was reopened and 
postponed to April 17, 1941, at which time upon production 
by Government counsel there were received in evidence Re¬ 
spondent’s (Petitioner herein) Exhibits 2,3, and 6 (Petitioner’s 
App. 125,126,129), Petitioner’s Exhibits 4 and 5 (Respondent’s 
App. 34,35), and Administration Exhibit 49 (Petitioner’s App. 
119). Thereafter, on June 26, 1941, Deputy Commissioner 
Berkshire ordered (Petitioner’s App. 63-64) petitioner’s permit 
annulled on the ground that it had been procured through fraud 
and concealment and misrepresentation of material facts in that 
petitioner wilfully concealed and misrepresented the true in¬ 
terest therein of Floyd Ball, thereby preventing the Adminis¬ 
trator from considering facts in connection with Floyd Ball’s 
past record of criminal activities, known to both parties, and 
which facts, had they been considered by the Administrator, 
properly could have resulted in a determination by him that 
petitioner was not entitled to a basic permit under the Federal 
Alcohol Administration Act, as it was not likely to maintain 
operations in conformity with Federal law by reason of Floyd 
Ball’s interest therein. 

On July 11,1941, a duplicate original copy of said Annulment 
Order was served upon petitioner’s secretary. Subsequently, 
on July 14, 1941, petitioner filed with Deputy Commissioner 
Berkshire a petition (Petitioner’s App. 64-65) to set aside the 
Order of Annulment, which petition was denied by the Deputy 
Commissioner on July 22, 1941 (Petitioner’s App. 65-66). 
Thereafter, on August 2, 1941, petitioner, by telegram (Peti¬ 
tioner’s App. 66-67), requested reconsideration of the Annul¬ 
ment Order, which request was denied by the Deputy Com¬ 
missioner (Petitioner’s App. 67) on August 4, 1941. as not 
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having been timely filed. By letter of August 5, 1941, peti¬ 
tioner submitted a second application for reconsideration of 
the Annulment Order and in addition requested permission to 
present oral argument in support thereof which was granted 
August 9, 1941, by Order of the Deputy Commissioner (Peti¬ 
tioner’s App. 67-6S). Pursuant thereto oral argument was 
had on August 14, 1941, and thereafter, on August 16, 1941, 
the Deputy Commissioner, by Order (Petitioner’s App. 72) 
affirmed his Annulment Order of June 26,1941. 

Thereafter, on August 25, 1941, in accordance with Section 
4 (h) of the Federal Alcohol Administration Act, this court 
was petitioned to review the Deputy Commissioner’s Order of 
Annulment and his Order affirmatory thereof. 

SUMMARY OF ARGUMENT 

I. There was concealment and misrepresentation of a ma¬ 
terial fact by petitioner in the application hearing, namely, the 
true interest of Floyd Ball in petitioner was not disclosed. Of 
that true interest, neither the record adduced at the applica¬ 
tion hearing nor the informal ex parte reports contained in the 
files of the Alcohol Administration give any support to peti¬ 
tioner’s contention that such information must be deemed to 
have informed the respondent of Floyd Ball’s interest in peti¬ 
tioner. The findings of respondent that petitioner misrepre¬ 
sented and concealed the true corporate interests of Floyd 
Ball is supported by new and substantial evidence in the record 
adduced at the annulment hearing. 

II. Respondent cannot be considered in contemplation of 
law to have had knowledge of Floyd Ball's true connection 
with petitioner at the time the permit was granted. All such 
knowledge is imputed solely from certain ex parte reports made 
after investigation by representatives of respondent, which 
were never introduced in evidence before the hearing officer at 
the original hearing. Under the Federal Alcohol Administra¬ 
tion Act it is clear that Congress intended respondent to be 
limited in making its determination as to the granting of a 
permit to the evidence introduced at the hearing. Hence, 
respondent could not properly have considered these ex parte 
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reports in making this determination, and if the permit had 
been denied in reliance solely upon them, reversible error would 
have been committed. 

III. Section 4 (i) of the Federal Alcohol Administration Act 
which prevents suspension or revocation of permit for viola¬ 
tions of federal law more than three years after the violation 
occurred has absolutely no application to annulment proceed¬ 
ings such as the present for misrepresentation and conceal¬ 
ment. The doctrine of laches has no application to the United 
States. 

ARGUMENT 

I 

Respondent’s finding that petitioner misrepresented and con¬ 
cealed Floyd Ball’s interest is supported by substantial 
evidence 

a. Evidence adduced at the application hearing demonstrates that Floyd 
Ball’s interest was misrepresented and concealed 

It is advisable before proceeding, to clarify the extremely 
narrow issue involved in this appeal. As we understand the 
theory upon which petitioner attacks the respondent’s annul¬ 
ment order, it is, not that the facts of record and the findings of 
the respondent would not support the conclusion reached, if 
that question were to be treated as an original inquiry, but 
rather complete reliance is based on the premise that prior to 
the issuance of the permit, there was no concealment or mis¬ 
representation of material facts, because respondent had knowl¬ 
edge of the facts upon which the annulment order is predicated. 
As this theory has been developed by peiitioner under points 
I and II of its brief (pp. 11-30) the pivotal question before 
this court is whether as a matter of fact the respondent prior 
to July 14, 1937, had knowledge of Floyd Ball’s ownership of 
stock in petitioner. It is admitted by petitioner and substan¬ 
tiated by the record that Floyd Ball in fact does have beneficial 
ownership of the stock issued in the name of J. Frank Ball, his 
father. Petitioner then asserts that having knowledge o r such 
fact before issuing the permit, respondent, two years and eight 
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months later may not annul its permit on the ground that there 
was concealment and misrepresentation in the original pro¬ 
curement. 

It is significant to observe that absolutely no mention is made 
by petitioner in its brief of evidence adduced at the applica¬ 
tion hearing in support of its charge that respondent had knowl¬ 
edge ; the reason for that omission is obvious; the record shows 
clearly that the burden on petitioner of making a full dis¬ 
closure was not sustained and it is now seeking to accomplish 
by means which are wholly foreign to fair and orderly admin¬ 
istrative procedure that which would have been denied it in 
the first instance. Petitioner, without apparent hesitancy, at>- 
tributes knowledge to the respondent of Floyd Ball’s interest, 
not on the basis of evidence submitted by it in the administra¬ 
tive hearing, where both parties were afforded an opportunity 
to refute proffered evidence, but solely and completely on the 
basis of informal ex parte investigatory reports sent to the 
Alcohol Administration files by field employees prior to the 
issuance of petitioner’s permit. We emphatically disagree 
with this method of attack adopted by petitioner and as we shall 
demonstrate in subsequent portions of our brief respondent 
was bound by law to take no cognizance of information not a 
part of the formal record. Moreover, and even if as a matter 
of law respondent could and should have, in issuing his order, 
considered the informal ex parte information, it is our position 
that as a matter of fact such information was wholly insuffi¬ 
cient to constitute knowledge of Floyd Ball’s interest in 
petitioner. 

The theory adopted by respondent in considering petitioner’s 
application for a permit correctly adhered to the standards 
established by the statute. That part of section 4 of the act 
which is pertinent here, is found in paragraph 2 (B) which pro¬ 
vides that any person shall be entitled to a basic permit unless 
the Administrator finds: 

that such person is, by reason of his biisiness experience, 
financial standing, or trade connections, not likely to 
commerce operations within a reasonable period or to 
maintain such operations in conformity with Federal 
law . [Italics supplied.] 
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With that statutory provision in mind, and in the light of the 
questionable past record of Floyd Ball, which it is admitted dis¬ 
closed (petitioner’s app. 140-142) innumerable indictments for 
liquor law violations and a penitentiary sentence, it was en¬ 
tirely proper for the respondent to be concerned with his inter¬ 
est in the petitioner. For that reason, respondent issued a 
Notice of Contemplated Denial of Basic Permit (petitioner’s 
app. 150-151) in which it was stated: 

The applicant has failed to prove to the satisfaction 
of the Administrator that by reason of its business expe¬ 
rience, financial standing, and trade connections and/or 
of its officers, directors, and principal stockholders, it 
is likely to maintain operations in conformity with Fed¬ 
eral law in accordance with Section 4 (a) (2) of the Act 
and Article II, Section 3 (b) (2) of Regulations No. I 
of the Federal Alcohol Administration. 

Upon being accorded a hearing, the application of petitioner, 
introduced as evidence (petitioner’s app. 18-19), signed by 
Floyd Ball, represented that H. George Blincoe, president of 
petitioner, J. Frank Ball, and Floyd Ball ovmed 250, 195, and 
55 shares of stock respectively. It is significant to note that 
the evidence adduced at the application hearing by applicant 
does nothing to indicate that ownership of the 195 shares of 
stock resided in anyone other than J. Frank Ball. In fact, 
petitioner went to considerable length to establish that Floyd 
Ball had completely severed connections with petitioner, both 
with respect to his office as Secretary and Treasurer of the 
Corporation and his stockholdings. The testimony of Blincoe, 
and Rohrer, attorney for petitioner (petitioner’s app. 152 and 
154), makes it clear that petitioner intended to represent not 
only that Floyd Ball had resigned as an officer of the corpora¬ 
tion but had transferred his entire stockholdings. With ref¬ 
erence to the above, it is significant to note testimony of Blin¬ 
coe, president of petitioner, at the application hearing, to the 
effect (petitioner’s app. 152) that, “Mr. Floyd Ball resigned as 
Secretary and Treasurer of the Company, and transmitted all 
of his stock to 0. L. Miracle * * *” [Italics supplied.] 
Consistent with that representation Rohrer, attorney for peti- 
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tioner (petitioners app. 154) testified as follows: “Q. Did Mr. 
Floyd Ball tender his resignation at that meeting? A. He did. 
Q. Did he dispose of his stock in the corporation? A. He did at 
that meeting, and it is so noted in the minutes of the meeting.” 
There is no other evidence in the record of the application hear¬ 
ing which could possibly be construed as indicating any inter¬ 
est whatsoever of Floyd Ball in petitioner, and thus the con¬ 
clusion reached by the hearing officer (petitioner’s app. 164). 
“The evidence further shows that Floyd Ball is not now con¬ 
nected with the company in any capacity.” 

Petitioner cannot and does not dispute that the record con¬ 
stituted before the application hearing officer shows clearly 
that Floyd Ball was represented as having no stock ownership 
in the corporation. It is our position, as we shall hereinafter 
demonstrate, that petitioner cannot overcome its deliberate 
misrepresentation and concealment by imposing a duty on the 
respondent to resort to matters wholly outside the record in 
order to cure the glaring misrepresentation and concealment in 
its original presentation. 

b. Respondent in fact had no knowledge of Floyd Ball’s true interest in 

petitioner 

Petitioner’s argument (petitioner’s brief, pp. 12, 26^-27), 
couched in very general terms, that as a factual proposition 
respondent had knowledge of Floyd Ball’s interest in petitioner 
improperly emphasizes respondent’s exhibits 2, 3, 4. 5. 6 and 
49. Those exhibits, as shown by the record, represent nothing 
more than ex parte informal reports of subordinate employees 
of the Alcohol Administration sent to the files, with one excep¬ 
tion after the close of the administrative hearing, and none 
of them were introduced as evidence for the record in that 
hearing, and furthermore, there is nothing in the record to indi¬ 
cate that the content of those reports were brought to the atten¬ 
tion of respondent. Petitioner, abandoning what we believe to 
be the only evidence properly to be considered by respondent in 
issuing the permit, namely, that contained in the formal record, 
charges respondent with knowledge solely on the basis of the 
aforementioned reports. Aside from the propriety of such reli¬ 
ance, and assuming that respondent might properly have con¬ 
sidered the information contained in those reports, such 
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information is wholly insufficient to constitute knowledge by 
respondent of Floyd Ball’s interest in petitioner. Close scru¬ 
tiny of those reports and memoranda yields not the slightest 
indication that Floyd Ball, in fact, was the owner of the stock 
issued in his father’s name to say nothing of his other activities 
in connection with petitioner revealed by the evidence in the 
annulment hearing record. 

Exhibit 2 (petitioner’s app. 125-126), while it deals with an 
investigation to be conducted of petitioner, not only fails to 
mention Floyd Ball’s continued interest in petitioner, but was 
not even addressed to respondent. Exhibit 3 (petitioner’s 
app. 126-137) while being addressed to respondent, contains 
nothing more that is pertinent here, than the statement, 
“While the hearing officer’s report shows that Floyd Ball has 
transferred all of his stock and is no longer connected with 
the Middlesboro Company, yet the investigator’s report shows 
that Ball still makes the Middlesboro office his headquarters.” 
It can scarcely be presumed that if respondent knew Floyd Ball 
continued to use the petitioner’s office as his headquarters, he 
would by virtue of that information know that Floyd Ball was in 
fact owner of the 195 shares of stock issued to his father. Inves¬ 
tigator Iiaddix in a report (Resp. Ex. 4, R. 2821) of an investi¬ 
gation of the Miami Springs Distillery Company, an entirely 
different corporation from petitioner though having officers in 
common, stated (respondent’s app. 34-35) (petitioner’s app. 
47) “At the present time this corporation [Middlesboro] 
claims that [Floyd] Ball is not a stockholder. However, Floyd 
Ball still makes the Middlesboro Liquor and Wine Office his 
headquarters.” This provides no additional basis for imputing 
knowledge to respondent and of significance is the indication 
that on March 15, 1937, petitioner persisted in its desire to 
represent that Floyd Ball was not a stockholder in petitioner. 

Exhibit 5 (respondent’s app. 35) (petitioner’s app. 49) 
contains nothing more than a digest of minutes of the meeting 
at which Floyd Ball resigned his corporate office, and a notation 
that 35 of the 55 shares petitioner issued to Floyd Ball were 
transferred to Miracle on August 26, 1936. Exhibit 6 (peti¬ 
tioner’s app. 129-137) was not received in the Permit Division 
until July 16, 1937, two days after the permit in question had 
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been issued, and even if it had been received prior to issuance 
it fails in its entirety to substantiate the effect attributed to it 
by petitioner; it contains not the slightest intimation that the 
stock in J. Frank Ball's name was in fact owned by Floyd. 
Statements in Exhibit 49 (petitioner's app. 125-126) do nothing 
more than reiterate what was already known by respondent on 
the basis of evidence submitted at the application hearing and 
certainly, do not provide any basis for charging respondent 
with knowledge of Floyd Ball’s stock ownership. Therein it 
appears (petitioner’s app. 120), “* * * it was stated upon 

the record that on the 24th of August 1936, a few days before 
the hearing, Floyd Ball resigned as an officer and director of 
the corporation and disposed of all his stock therein 0. L. 
Miracle * * “On August 31, 1936, counsel for appli¬ 
cant again formally notified the Administration of the resigna¬ 
tion and removal of Floyd Ball from any part in the structure 
of the applicant corporation.” There follows in the same report 
the language so heavily relied upon by petitioner, “J. Frank 
Ball, the father, is now an old man, partially blind, and takes 
no active participation in the affairs of the Middlesboro Liquor 
and Wine Co. He is merely a nominal figure in the corpora¬ 
tion. although there is nothing to indicate that he is not really 
financially interested in the company.” Petitioner’s conten¬ 
tion that the foregoing passage indicates to a reader that Floyd 
Ball in fact was the owner of his father’s stock in petitioner not 
only distorts the clear meaning of the words but in addition 
entirely overlooks the definite statement that there was nothing 
to indicate J. Frank was not the true owner. 

It is plain, therefore, that neither the record adduced at the 
application hearing nor any of the reports received in the files 
of the Alcohol Administration prior to issuance of the permit 
contained any information whatsoever that could provide sup¬ 
port for petitioner’s contention that the true interest of Floyd 
Ball was known by respondent. On this same point it is well 
to point out that the construction placed by petitioner (peti¬ 
tioner’s brief p. 12-13) upon the findings of the substituted 
hearing officer is without legal significance. It must be remem¬ 
bered that this is a finding of a hearing officer which was in 
no sense binding upon the respondent Deputy Commissioner 
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who had the responsibility of decision and who was not only at 
liberty but was required to reach his own conclusion upon the 
evidence. Radio Comm. v. Nelson Bros., 289 U. S. 266, 285- 
286. Furthermore, the finding is only to the effect that the 
respondent had knowledge, prior to issuance of the permit, of 
Alva Ball’s not Floyd’s interest in petitioner. 

c. There was new evidence produced at the annulment hearing 

Having established that Floyd Ball’s true interest in peti¬ 
tioner, namely, his ownership of the stock issued in his father’s 
name, was concealed and misrepresented at the application 
hearing and that no information was, between that time and 
the issuance of the permit, brought to the attention of respond¬ 
ent to indicate Floyd Ball’s true interest in petitioner, we sub¬ 
mit that the evidence concerning such interest obtained at the 
annulment hearing plainly demonstrates that there was con¬ 
cealment and misrepresentation on the part of petitioner at 
the application hearing and that such evidence provides a ra¬ 
tional basis for the respondent’s finding, and furthermore, re¬ 
futes in its entirety petitioner’s argument (Petitioner’s Brief, 
p. 26) that there was no new evidence which would support 
respondent’s finding. 

It is a well settled principle of judicial administration that 
'The judicial function is exhausted when there is found to be a 
rational basis for the conclusions approved by the administra¬ 
tive body.” Rochester Tel. Corp. v. United States, 307 U. S. 
125, 146; Mississippi Valley Barge Line Co. v. United States, 
292 U. S. 282, 286-287; Swayne & Hoyt, Ltd. v. United States, 
300 U. S. 303. An examination of the record readily demon¬ 
strates that respondent’s findings (Petitioner’s App. 63) on the 
question of fraud, concealment, and misrepresentation of the 
true interest of Floyd Ball in the petitioner corporation not 
only had a rational basis but are supported by substantial 
evidence 

The record shows (Petitioner’s App. 81-82) that Floyd and 
Alva Ball admitted owning twenty-five percent interest each in 
the corporation, and that the 195 shares of stock in the corpora¬ 
tion were more or less carried as a matter of convenience in 
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their father’s name, and that they actually owned the stock. 
While Floyd Ball asserted that the money received in 1937 from 
his father was a salary for services rendered as an employee 
(Petitioner’s App. 88), it is clear that such money was paid 
for work actually performed for petitioner (Petitioner’s App. 
94). Similar amounts were paid by J. Frank Ball to Alva, yet 
he performed no work for the petitioner (Petitioner’s App. 95). 
Floyd Ball treated his father’s interest in the corporation as 
his own and drew checks on the petitioner as he desired. He 
testified to the effect that (Petitioner’s App. 98): “Q. Do you 
mean that you just drew your father’s interest in this company 
as yours? A. I sure did. I treat my brother’s automobile as 
mine if I want to * * *. Q- And you felt that way about 
your father’s interest in this company? A. Yes. Q. So that 
you have an interest then in the company? * * * A. I 

have an interest in anything that my father might own, that 
is, an interest to help and carry on.” Further (Petitioner’s App. 
104,106), Floyd Ball admitted receiving a salary from the peti¬ 
tioner after he had resigned as an officer and disposed of his 
stock because of his father’s interest which according to his 
previous testimony was his. And also the salary was received 
for some services performed in his own interest. 

According to the testimony of Dooley (R. 274) (Respondent’s 
App. 29) accountant for petitioner, dividends were declared 
and charged against cash loans, and it was a common practice 
to charge off cash accounts against dividends and to close the 
dividends into the cash loan account. Adm. Ex. 43 (R. 1556) 
(Petitioner’s App. 34) represents dividends and loans made by 
petitioner during the years 1936 and 1937. Listed on that ex¬ 
hibit is Floyd Ball as having received one-half of the dividends 
allocable to J. Frank Ball and as receiving cash loans at various 
times treated as dividends. The dividend check (Adm. Ex. 
22, R. 1097) , though made payable to J. Franik Ball, was signed 
and indorsed by J. Frank and Floyd Ball w’ith a penciled nota¬ 
tion on the back indicating that the amount was to be divided 
in half. Blincoe (R. 631) Respondent’s App. 34) also testi¬ 
fied to the effect that he had knowledge of the withdrawals of 
Floyd Ball from the funds of petitioner even after Floyd had 
resigned his office. 
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On the basis of the foregoing evidence elicited at the annul¬ 
ment hearing it is plain that Floyd Ball did not sever his con¬ 
nection with petitioner, as was represented at the application 
hearing, and the conclusion is inescapable that he continued 
actively to participate in the affairs of the corporation. This 
evidence was neither disclosed at the administrative hearing 
nor in the informal ex parte reports prior to issuance of the 
permit, and thus respondent’s findings of misrepresentation 
and concealment not only have a rational basis but are sup¬ 
ported by substantial evidence. Petitioner at and after the 
application hearing represented and persisted in representing 
that Floyd Ball had severed connections completely with peti¬ 
tioner, whereas, it is conclusively shown by the evidence ad¬ 
duced at the annulment hearing that Floyd Ball was enmeshed 
in the affairs of the corporation and was actually a stockholder 
receiving dividend and salary payments through an apparent 
subterfuge. 

II 

Respondent cannot be considered in contemplation of law to 
have had knowledge of Floyd Ball’s true connection with 
appellant, but even if respondent had had such knowledge 
this would not under the statute prevent annulment of 
permit for misrepresentation and concealment as to such 
connection 

Petitioner seeks to establish immunity from the results of 
misrepresentation and concealment accomplished at the orig¬ 
inal hearing on the application for a permit on the ground 
that respondent nevertheless had knowledge of the true state 
of affairs at the time the permit was granted. But all such 
knowledge is imputed solely from certain ex parte investiga¬ 
tions made by representatives of the respondent both before 
and after the original hearing. Nolle of the reports resulting 
from these administrative investigations was introduced in 
evidence before the hearing officer at the application hearing. 

Undoubtedly, the granting of a liquor license has tradi¬ 
tionally been regarded as merely an administrative rather than 
a quasi-judicial procedure in which the grantor was not bound, 
in making his determination, by the evidence before him. 
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Thus it has been held that the grantor in refusing the license 
might rely upon his own knowledge and the unsworn state¬ 
ments of his subordinates. United States ex rel Roop v. Doug¬ 
las, 8 Mackey (19 D. C.) 99, 112. But the Federal Alcohol 
Administration Act sought to change all this with respect to 
permits issued under that Act. It aimed instead to extend 
to these proceedings all the procedural safeguards afforded in 
the usual quasi-judicial determination. Thus the Act pro¬ 
vides (Section 4 (b)) that the Administrator shall afford the 
applicant due notice and opportunity for hearing on the appli¬ 
cation. Further, it is provided (Section 4 (b)) that if the 
respondent after notice and opportunity for hearing finds that 
the applicant is not entitled to a basic permit, he shall by 
order deny the application, stating the findings which are the 
basis for his order. Finally, the Act provides in Section 4 (h) 
that an appeal to this Court or a circuit court of appeals may be 
had from an order of the Administrator denying an applica¬ 
tion for a permit, that the transcript of the record shall be 
filed with the appellate court, and that the Administrator’s 
findings as to the facts shall be conclusive if supported by 
substantial evidence.'* 

Manifestly, by all these provisions, Congress intended to 
extend to these proceedings the rule well established in quasi¬ 
judicial determinations that an administrative body can base 
its decision solely upon evidence introduced at the hearing 
before it, and not upon any knowledge of the facts which may 
have been derived by it from other sources. This rule is well 
stated in Interstate Commerce Commission v. Louisville and 
Nashville Railroad, 227 U. S. 88, 93, where it is said: 

In such cases the Commissioners cannot act upon their 
own information as could jurors in primitive days. All 
parties must be fully apprised of the evidence sub- 

’ The report of the House Ways and Means Committee said In connection 
with this provision for appeal (H. Hep. 1542, 71th Congress, 1st Ses¬ 
sion, p. 2) : 

“The provision of the Act is similar to that in the Packers and Stockyards 
Act, The Communications Act, The Securities Act, and The Securities and 
Exchange Act, as well as the provisions in the Internal Revenue laws under 
which appeals are taken from the Board of Tax Appeals.” 
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mitted or to be considered and must be given oppor¬ 
tunity to cross-examine witnesses, to inspect documents, 
and to offer evidence in explanation or rebuttal. 

See also United States v. Abilene & Southern Ry. Co., 265 
U. S. 274, 288; Morgan v. United States, 298 U. S. 468, 480; 
Saginaw Broadcasting Co. v. Federal Communications Com¬ 
mission, 96 F. (2d) 554,559 (App. D. C.); Ma-King Co. v. Blair, 
271 U. S. 479. 

The ex parte reports in the present case, not having been in¬ 
troduced in evidence by counsel for either party at the applica¬ 
tion hearing, were thus not in contemplation of law within the 
respondent’s knowledge. Had he issued an order originally 
denying appellant a permit in reliance only upon these reports, 
reversible error would have been committed, since there would 
have been no evidence to support the order. 

But assume, arguendo, that in contemplation of law and fact 
also, the respondent did have knowledge of the true connec¬ 
tion of Floyd Ball with petitioner at the time the permit was 
issued. This still does not constitute a defense under the 
statute to subsequent annulment of the permit for misrepresen¬ 
tation and concealment of a material fact. 

Section 4 (e) of the Act provides that a basic permit shall be 
annulled if it is found that it was procured through fraud or mis¬ 
representation or concealment of a material fact. 3 The question 
of the construction of this language is one of first impression 
and one upon which the legislative history of the Act throws no 
light. Petitioner seeks to construe this language as extending 
to these annulment proceedings the common law rule in private 
tort cases that misrepresentation is not actionable unless made 
to one who is ignorant of the falsity of the statement. But, if 
Congress had intended to make knowledge of truth a defense 
against annulment, unquestionably it would have specifically 
so provided in language 4 much more clear and convincing than 
that employed. 

* In view of the use of the disjunctive in this connection, it is evident that 
Kcientcr, usually a required element in a fraud charge, but not in connection 
with misrepresentation or concealment, is not a necessary element here. 

4 There is nothing in the phrase ‘'material fact” which in any way indicates 
that knowledge of falsity on the part of the Government is a defense. Pre¬ 
sumably, Congress intended by this phrase merely to distinguish between 
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Furthermore, such a construction of this language flies in 
the face of the well established principle that the United States 
cannot be estopped by the acts or neglect of its officers in per¬ 
mitting that to be done which the law does not sanction. Utah 
Power & Light Co. v. United States, 243 U. S. 3S9, 409; United 
States v. City and County of San Francisco, 310 U. S. 16, 31; 
Cummings v. Societe Suisse Pour Valeurs de Metaux, 85 F . 
(2d) 2S7, 2S9 (App. D. C.), certiorari denied 306 U. S. 63. 
Especially does this principle apply where the Government is 
acting in its sovereign capacity to protect a public interest, 
as here, 5 rather than when acting in a mere business capacity. 
Cf. Utah Power & Light Co. v. United States, supra; Wilber 
National Bank v. United States, 294 U. S. 120. 

Finally, carried to its logical conclusion, petitioner’s con¬ 
struction leads to the undesirable and absurd result that even 
where a Government officer has criminally conspired with an 
applicant to grant a permit in violation of law on the basis of 
known false statements, the Government would thereafter be 
perpetually prevented from annulling the fraud upon it. 

We think it more likely that Congress intended to place the 
burden of making absolutely complete and truthful statements 
upon applicants for liquor permits, irrespective of what knowl- 


those facts which might influence the respondent in granting or denying a 
permit and those which would have no such effect. It does not appear to be 
denied that the facts involved here were material. Certainly the fact that 
Floyd Ball, a man with a known past criminal record in connection with 
liquor offenses, was one of the officers and a principal stockholder of peti¬ 
tioner would have influenced respondent to have found that petitioner was 
not likely to conduct operations in conformity with federal law. Ma-King 
Co. v. Blair. 3 F. (2d) 93G (C. C. A. 3). afTd 271 U. S. 479. Atlanta Beer 
Distributing Co. v. Alexander. 93 F. (2d) 31 (C. C. A. 5th). cert, denied 303 
U. S. 644. Oicings Mill* Distillery, Itte., v. Helvering, 124 F. (2d) 379 (C. C. A. 
4th). Under such circumstances petitioner could probably have been denied 
a permit in view of the exception contained in Section 4 (a) (2) (B). Atlanta. 
Beer Distributing Co. v. Alexander, supra. Oicings Hills Distillery, Inc., V. 
Helvering, supra. 

5 The report on this Act of the House Ways and Means Committee states 
(H. Rep. 1542. 74th Cong., 1st Session, p. 1) : 

“The bill is founded on the principle that, for the protection of the public 
and the adequate conservation of the revenue. Federal regulation is necessary. 
These industries are nation-wide in their extent, profoundly effect many 
phases of national life, and present problems national in scope.” 
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edge of the situation the Government might have. This is the 
view that is indicated in dicta contained in some of the few 
state court decisions dealing with comparable state statutes. 
Thus, in People v. Petit, 113 N. Y. Supp. 243,245,128 App. Div., 
S70 (1905), it is said: 

The law requires a true statement of the material 
facts as they exist at the time * * * and it places 
the burden of making this statement upon the applicant, 
who is bound to know the truth. 

This is the only sensible view when it is considered that the 
liquor industry had at the time of this enactment but recently 
emerged from the prohibition era of “bootlegger” and “gang¬ 
ster” domination. Under the circumstances, it was only natural 
that Congress should desire to place the highest possible burden 
of complete disclosure as to character and connections upon 
those seeking to engage in this newly legalized industry offering 
so many temptations for law violation. 

Ill 

The annulment proceeding was not barred by the statute of 
limitations or by the doctrine of laches 

Petitioner argues also that Section 4 (i) of the Act prevents 
annulment of its permit. This section provides as follows: 

No proceeding for the suspension or revocation of a 
basic permit for violation of any condition thereof relat¬ 
ing to compliance with Federal law shall be instituted by 
the Administrator more than eighteen months after con¬ 
viction of the violation of Federal law, or if no conviction 
has been had, more th?n three years after the violation 
occurred, and no basic permit shall be suspended or re¬ 
voked for a violation of any such condition thereof if 
the alleged violation of Federal law has been com¬ 
promised by any officer of the Government authorized 
to compromise such violations. [Emphasis supplied.] 

It is urged that Floyd Ball’s conviction, having been more 
than three years prior to the annulment, the Government is 
now barred by this section from annulling the permit. 
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However, by its specific language this section is limited to 
suspension or revocation proceediengs and has no application 
whatever to an annulment proceeding, such as the present 
one. It has reference obviously only to proceedings brought 
under Section 4 (e) (1) of the Act to revoke or suspend the 
permit where it is found “that the permittee has wilfully vio¬ 
lated any of the conditions thereof.” 

Petitioner also contends that the Government is now barred 
from annulling this permit under the doctrine of laches. But 
it is well settled that the doctrine of laches, like that of estoppel, 
generally is inapplicable to the United States. Utah Power & 
Light Co. v. United States, supra, 409; United States v. 
Brookfield Fisheries, 24 F. Supp. 712, 716 (D. C. D. Oregon). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the order of the Deputy Commissioner should be affirmed. 

Herbert Borkland, 

Special Assistant to the Attorney General. 

Irvin L. Stephenson, 
Robert L. Pierce, 

Special Attorneys. 

Thurman Arnold, 

Assistant Attorney General. 

Jamer M. Williamson, 

Head, Alcohol Tax Division, 

Office of Chief Counsel, 

Bureau of Internal Revenue. 
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Excerpts from Testimony Appearing in-Typewritten Trans- 
script of Application Hearing: 

Mr. Edw. B. Bowers. I offer next the report of Her¬ 
man T. Rouse, representative of the Federal Alcohol 
Administration, dated April 18th, 1936, representing 
the result of his investigation of the applicant, together 
with a number of exhibits attached thereto, all of which 
are referred to in Mr. Rouse’s report; I am offering this 
material at this time solely to show the information upon 
which the notice of contemplated denial is predicated. 
Also, in connection with this same offering, for the same 
limited purposes, I introduce the further and supple¬ 
mental report of Mr. Rouse, dated May 12th. 1936, at¬ 
tached to which are photostatic copies of Form 52 D 
for the month of April 1936, and a memorandum report 
of May 27th, 1935, made by Geo. E. Worthington, prin¬ 
cipal Enforcement Supervisor of the Federal Alcohol 
Administration, to which are attached what purports to 
be copies of invoices of the Middlesboro Liquor and 
Wine Co., all of which are referred to in Mr. Worthing¬ 
ton’s report. 

Mr. Jos. A. Cantrell. I have no objection except to 
make the same reservations that I made in regard to 
previous exhibits. 

Mr. Hearing Officer. Other than that reservation 
you do not wish to object to the competency of the evi¬ 
dence, nor to the fact that no proof has been offered other 
than the statement of the attorney for the Administra¬ 
tion that this matter was before the Administrator. 

Mr. Jos. A. Cantrell. I do not. 

Mr. Hearing Officer. I receive this offer for the sole 
purpose stated in the offer, and designate it Government 

( 21 ) 
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Exhibit #6. It is not received, however, as evidence 
tending to prove or disprove any of the issues in this 
hearing, other than to show some of the matters that 
were before the administrator at the time he instituted 
these proceedings. (Begin page 7S1, line 14, end page 
7S2, line 18.) 

Mr. Jos. A. Cantrell. I offer in evidence a copy of 
the minutes of the meeting of the applicant corporation 
of August 24th, 1936. (Begin page 7S5, line 6, end page 
785, line 8.) 

Mr. Hearing Officer. Do the minutes of that meet¬ 
ing show the consideration received by Floyd Ball for 
his stock? 

Mr. Rhorder. They do not. (Begin page 785, line 
12, end page 785. line 15.) 

Q. Are you acquainted with the reputation of Floyd 
Ball during prohibition days as to a peaceful and law- 
abiding citizen, and evading the 18th Amendment and 
the Volstead Act? A. I am. Q. What is that reputa¬ 
tion? A. First, you said a law-abiding citizen? Q. In 
regard to observing the 18th Amendment and National 
Prohibition Act? A. I do. Q. What was that reputa¬ 
tion? A. That he didn’t observe it. (Begin page 813, 
line 20, end page 813, line 30.) 

H. GEO. BLINCOE (PRES. MIDDLESBORO CORPORATION) 

Q. How much money did you invest in the company? 
A. Well, I don’t know r just how many thousand dollars, 
but when the company was organized, Walter Cary— 
we didn’t know how much money it would take and 
didn’t have any idea, but we agreed to organize the com¬ 
pany, and that Walter B. Cary would have one-third 
interest and I would have one-third interest and that 
Floyd Ball would have a one-third interest in this com¬ 
pany; also associated with him was Alva, his brother, 
in their third interest. (Begin page 831, line 11, end 
page 831, line 19.) 
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Excerpts from Findings and Return of Application Hearing 
Officer William H. Jacobs: 

The Government introduced into evidence, without 
objection, the application filed by the Applicant, to¬ 
gether with four typewritten pages of supporting docm 
mcnts; a copy of the Instructions to Applicants for 
Wholesalers’ Basic Permits; the original Notice of Con¬ 
templated Denial with proof that the same was duly 
served upon the Applicant ; the Request of the Appli¬ 
cant for a Hearing; the original Order Granting the 
Hearing and Designating the Hearing Officer; photo¬ 
static copies of 52-B reports, filed by the Applicant with 
the Bureau of Internal Revenue, covering operations 
for the months of April and May 1936, and photostatic 
copies of the 52-B reports of A. W. Glick, filed with the 
Bureau of Internal Revenue, covering operations for the 
months of September, October, and December 1935; 
a Certified Copy of the Liquor Law of the State of 
Tennessee; and a report of an Investigator of the Fed¬ 
eral Alcohol Administration, dated April 18, 1936, to 
which were attached a number of exhibits, all referred 
to in said report; a supplemental report of the same 
Investigator, dated May 12. 1936; and a. memorandum 
prepared by George E. Worthington, Principal Enforce¬ 
ment Supervisor of the Federal Alcohol Administration, 
to which were annexed a number of copies of invoices 
purporting to be invoices of the applicant company. 
These two last mentioned reports and this memoran¬ 
dum. together with the documents annexed to the same, 
were introduced into evidence solely for the purpose of 
showing some evidence that was before the Administra¬ 
tion at the time the Notice of Contemplated Denial was 
issued, and not as tending to prove or disprove the issues 
of fact involved in this hearing (Govt. Exs. 1 to 8). 
(Begin page 1039. line 1, end page 1039, line 25.) 
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Excerpts from testimony given at annulment hearing: 

DIRECT EXAMINATION OF JAMES P. COLEMAN (R. 60-S8) 

(R. 254-261) 

By Mr. Gac.uine: 

Q. Mr. Coleman, I now hand you the report which 
you previously identified as having been made on De¬ 
cember 16, 1938. Can you state whether, after refresh¬ 
ing your recollection from this report, in December, 
1938, you had a conference with Mr. Floyd Ball? A. 
I did. Q. Can you state from the report the date of 
that conference? A. It is pretty hard to state the exact 
date. Q. What was the approximate date? A. Well, 
from December 10th to the 14th. Q. December 10th to 
the 14th? A. 1938. Q. You interviewed Mr. Ball on 
all of those four days and in one of those interviews did 
you discuss with Mr. Floyd Ball the ostensible transfer 
of 55 shares of stock held in his name to one Oscar 
Miracle? A. I did. * * * (R. 60-61.) 

Q. Did Mr. Ball tell you he had transferred 55 shares 
of stock to Mr. Miracle? A. He did. Q. Did he give 

any report-A. (Interposing.) The date was said to 

be about—on or about August 26, 1936. Q. Did he 
give any reason for transferring such stock? A. The 
reason he gave me was because he figured the admin¬ 
istration was putting a little heat on events in his past 
life. Q. Were those the terms he used? A. Those 
were the exact words. He said the Administration was 
putting on heat on his past life. * * * (R. 62-63.) 

* * * A. Floyd and Alva Ball also told Mr. Henry 

and myself during our conference in December, 1939, 
that the original partnership consisted of Floyd and 
Alva Ball, H. George Blincoe and Walter B. Carey, the 
exact date they could not recall-* * * (R. 72.) 

* * * Q. Will you continue, Mr. Witness? A. The 
original partnership was Mr. Blincoe had one-third, Mr. 
Carey had one-third, and Ball Brothers had one-third, 
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and later on Mr. Blincoe and Mr. Carey gave the Ball 
Brothers one-half of the stock, sufficient to change the 
ownership of the company to a quarter to each one, and 
a twenty-five percent interest, and that this additional 
stock was given free; that is, the original one-third was 
changed to read that Floyd and Alva Ball and George 
Blincoe and Walter Carey hold and do hold a twenty- 
five percent interest in the business. * * # (R. 73.) 

* * * Q. Mr. Coleman, did Mr. Floyd Ball or Mr. 
Alva Ball at any time tell you that Floyd- 

Mr. Gallagher. We object to the leading question. 
Ask the witness what they told him, if anything. 

By Mr. Gaugine: 

Q. Did Floyd or Alva Ball at any time tell you regard¬ 
ing the percentage of their interest in the corporation? 
A. Their interest in the corporation? Q. Yes. A. 
They considered themselves- 

Mr. Jacobs (interposing). No. 

Mr. Gaguine. No. 

A. (Continuing.) Each one owns a twenty-five per¬ 
cent. 

By Mr. Jacobs: 

Q. They told you that? A. Yes; a twenty-five per¬ 
cent interest. Q. Did they tell you that in the presence 
of Mr. Henry? A. Yes; and they also told me in the 
presence of myself—I mean without Mr. Henry being 
present. * * * (R. 88.) 

By Mr. Jacobs: 

Q. Mr. Coleman, you have already been sworn? A. 
Yes, sir. Q. You testified, did you not, that you are an 
investigator for the Federal Alcohol Administration? 
A. Yes, sir. Q. And you also testified, I believe, that 
you were assigned to make an investigation into the facts 
and figures relating to the Middlesboro Liquor and Wine 
Company? A. Yes, sir. Q. Do you recall some time 
in the month of December or thereabouts, discussing 
with Mr. Dooley a question wherein you acquainted him 
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that you desired certain information? A. Yes. 

* * # (R. 254.) 

Q. Where were you when you had that conversation 
with Mr. Dooley? A. On the premises of the inner 
office of the Middlesboro Liquor and Wine Company. 
Q. The Mr. Dooley whom you have referred to is the 
accountant who was on the stand earlier in this hearing. 
Is that correct? A. Yes. * * # (R. 255.) 

* * * Q. Did you tell Mr. Dooley the nature of 
your business? A. I did. Q. W’hat did you tell him 
was the nature of your business? A. I told him just 
what information I wanted, regarding the dividends, 
salaries, and certain other pertinent information which 
I could only secure from the books. Q. During the 
course of the conversation did he say anything to you 
about having had a transcript from the books? A. Yes. 
He said he would be able to save a lot of time if I would 
make use of his work papers which he had already made 
and what he considered a complete audit of what he 
thought of the 1936 and 1937 records that I was inter¬ 
ested in at that time. Q. Did he show you that audit? 
A. Part of the work papers were in his possession, but 
when he went to look for the papers he had in mind he 
remembered that he had given them to Mr. Skaggs. Q. 
While you were talking to Mr. Dooley did Mr. Skaggs 
enter the office? A. He did. Q. So that Mr. Skaggs— 
was that Mr. John Skaggs, the attorney in diis case? 
A. The same. Q. Did Mr. Skaggs take any part in the 
conversation? A. He did. Mr. Dooley informed him 
as to what I wanted and told him that the papers that 
he had in mind were in Mr. Skaggs’ possession. Q. What 
happened then? A. Then a discussion took place and 
Mr. Skaggs stated, as much as he would like to assist 
the Government, he thought that it was not the right 
thing to do to give forth these papers. Q. Did Mr. 
Skaggs have the papers with him at that time? A. He 
had his brief bag, which was pretty well loaded with 
papers. Q. Did he take the papers out of his brief bag? 
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A. One folder. Q. Among those papers was there a yel¬ 
low sheet of paper? A. Quite a number. Q. Did Mr. 
Skaggs show those papers to you? A. Just the folder. 
Q. Just what? A. Just the folder. Q. The folder? A. 
It was quite bulky. Q. He did not let you examine those 
papers? A. No, sir. Q. What happened next? A. A 
short discussion took place and finally Mr. Skaggs re¬ 
quested Mr. Dooley to make a transcript of salaries, 
dividends, and what not that I had in mind, leaving off 
the confidential notations that he objected to. Q. Did 
he tell you to make a copy of one of the sheets that he 
had there? A. Yes. Q. And some papers were then 
turned over by Mr. Skaggs to Mr. Dooley? A. I believe 
Mr. Dooley had the folder then. Q. What happened 
next? A. Mr. Dooley set about to transcribe it. Q. 
Where did he do that? A. At his desk in the outer 
office. By outer office I mean the main office of the 
Middlesboro Liquor and Wine Company, the general 
offices perhaps. Q. Did you remain in the office where 
you were? A. I did, sir, but on and off I was in and out. 
Q. After a certain length of time—tell us what hap¬ 
pened next? A. I proceeded to do other work. Mr. 
Dooley at a later hour turned this slip over to me, or this 
sheet. Q. He gave to you a copy? A. Yes, sir. Q. Did 
you keep it? A. Yes, sir. Q. I show you a yellow sheet 
and ask you what that is? A. It is a sheet headed “the 
dividends of 1936,” listing the amounts received by Mr. 

Carey-Q. (Interposing). Not to describe the whole 

document, tell me what it is? A. It is a sheet listing the 
dividends paid to the officers of the Middlesboro Liquor 
and Wine Company during the years 1936 and 1937. 
Q. To make it shorter, is that the sheet which was given 
to you at that time? A. It is. Q. Did you, in your offi¬ 
cial capacity, forward that sheet to the Federal Alcohol 
Administration? A. I did. Q. In connection with your 
report? A. Yes, sir. 

Mr. Jacobs. I offer that sheet in evidence. (R. 255- 
259.) 
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By the Hearing Officer: 

Q. Do you identify that document as being the same 
document and in the same form as it was when you re¬ 
ceived it? A. Would you repeat that? Q. I was not 
quite sure that I heard all of your testimony. Did you 
identify or do you identify that document as being the 
same document in the same form in which it was at the 
time you received it? A. Yes. This is the document 
itself. Q. The document itself? A. Yes. 

The Hearing Officer. I will receive it in evidence. 
If it is merely a repetition of the facts which have been 
shown by the original ledger, then it will be merely cor¬ 
roborative, anyway. If it contains other or additional 
or explanatory features, then it would be evidence in 
addition to the original document. In any event, I do 
not see how it would do any harm to receive it, and I 
will receive it in evidence and overrule the objection. 

Mr. Gallagher. Exception. 

•The Hearing Officer. It will be marked “Administra¬ 
tion’s Exhibit 43.” (R. 260-261.) 

Direct Examination of Frank A. Dooley (R. 273-276) 

By Mr. Jacobs: 

Q. Mr. Dooley, will you look at Administration Ex¬ 
hibits 25 to 35 and tell me if there are in the books and 
records of the company any other entries relating to 
dividends made to any of the officers or stockholders 
of the company for the years 1936 and 1937? A. I 
think these ledger sheets are complete. Q. As far as 
you know, that is a complete record that will show the 
complete record of the dividends paid to anyone con¬ 
nected with the company? A. That is right. Q. Is 
the same thing true of any salaries, drawing accounts, 
or expenses? A. The same thing is not true so far as 
expenses are concerned, because there are other ledger 
sheets. Q. I am asking about expenses charged against 
dividends. A. There were no expenses charged against 
dividends. The ledger sheets that do not show that. Q. 
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Isn’t it true that at one time the company declared a 
dividend and charged against that the moneys the stock¬ 
holders had received by way of drawing accounts and 
salaries, or not? A. It is true that one one time divi¬ 
dends were declared and charged against cash loans. Q. 
Isn’t it also true that in one instance that the drawing 
accounts were charged against dividends declared? A. 
No. The drawing accounts were never charged against 
the dividends. Q. None of those sheets which you 
have there show that to be the situation? Would you 
look at those sheets and tell me whether or not they show 
the charging off of cash accounts against dividends? 
A. This shows cash loans. It shows the dividends 
closed into the cash loan account in 1937, and in 1936 
it shows dividends closed against individual drawing 
accounts. Q. So the drawing accounts were taken into 
consideration? A. That is right. Q. Have you any 
other records—that is, books of the company—that will 
show what drawing accounts were charged against divi¬ 
dends other than these records? A. I think these records 
are complete. * * * (R. 273-274.) 

* * * Q. Mr. Dooley, you stated that the cash jour¬ 
nal contains entries also. Do you mean that it contains 
entries other than those contained in exhibits 25 to 35? 
A. No, I did not mean that. They are practically iden¬ 
tical entries that are made in the exhibits. Q. Can you 
state that, as far as you know, those exhibits 25 to 35 
show a full picture of the book entries concerning the 
dividends, the amount issued and the source from which 
they were balanced off against. A. Yes, the exhibits I 
think are complete and show a proper record of the 
original entries made in the cash journal. * * * 

(R. 276). 

DIRECT EXAMINATION OF FLOYD BALL (R. 339-340) 

By Mr. Gallagher: 

Q. I will ask you whether or not, with the exception 
of these 55 shares of stock which you stated you owned, 
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if you had any interest, as evidenced by the stock book 
or equitably in anybody else, stock in the Middlesboro 
Liquor and Wine Company? A. Well, to answer that 
question I would have to make a statement. Q. Go 
ahead and make it. A. After I disposed of the stock 
that I had. which was stock owned bv mv father in the 
Middlesboro Liquor and Wine Company-Q. (Inter¬ 

posing.) You mean Air. J. Frank Ball? A. Yes, sir. 
And of course I got the use of Papa’s money, and any¬ 
thing he has got of course is mine, and also brother Alva, 
anything that one has we all three have, but the stock 
was my father’s. Q. Did you treat it as you father’s 
stock? 

Mr. Jacobs: I object to that. 

A. I could use it just as I saw fit. * * * iR. 339- 

340.) 


CROSS-EXAMINATION OF FLOYD BALL (R. 509-5 1 3 ) 

By Mr. Jacobs: 

Q. * * * Did the type of work which you did in 

1037 and in 193G and in 1038 and in 1030 differ at all 
or was it the same type of work all the way through? 
A. I answered that last night by saying that most na¬ 
turally the work did not run along in the same routine. 
Q. I understand that. Different details? A. Different 
things at different times. Q. Was it the same general 
type of work? A. Some was the same and some was 
not. Q. What type of work did you do in 1036? A. It 
would be hard for me to say. Q. Do you know? A. I 
do not know. I could not say. Q. What type of work 
did you do in 1037? A. I could not say. Q. What type 
of work did you do in 1038? A. 1 could not say: differ¬ 
ent kinds. Q. What type of work did you do in 1939? 
A. I could not say; different kinds. Q. What type do 
you do now? A. Different things. Q. Can you explain 
it at all? A. Well, that would be pretty hard to say 
what kind of work I do. Q. Just the general nature of 
it. Can you explain anything about it? A. I do a lot 
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of things. Q. Can you explain the general nature of 
it or give any description at all of it? A. The only 
description I can give. I did things that would come up 
in the routine of the work that had to be done, anything 
that is supposed to be done that I can do. all right. It 
may be different today from tomorrow and different 
from tomorrow to the next day, anything that I could 
do pertaining to the business I did, and always did what¬ 
ever was necessary to be done. Q. Did you sell liquor? 
A. In one sense of the word, I did. Q. Tell us what 
you mean. A. In acting as a salesman, I did not, but 
I did call on different people to contact with. Q. You 
have always done that? A. Sir? Q. You have always 
been doing that all of these years? A. I would not sav 
I have all of these years. Q. Haven't you always tried 
to make contacts as to sales? A. If something comes 
up. Ido. Q. Isn’t that what you do now? If something 
comes up. you try to make contacts? A. Yes. Q. So 
that your duties in other years are no different from 
what they are now? A. The duties, of course. Mr. 
Jacobs, will naturally change a great deal. The place 
started small and I drove and did many things that have 
come up that are different. The only explanation I can 
give you is that I did whatever I think is necessary to 
do and I can do. Q. You do not mean to say that the 
company did more business in 1938 than it did in 1937? 
A. No; I do not think they did. Q. As a matter of 
fact, they did a much larger business in 1937 than in 
1938? A. Yes. Q. So that the business has not got 
larger? A. Sure, it has got larger. Q. It has gotten 
larger and started off small? A. I think 1938 was a 
bad year. Q. How about 1939? A. I do not know. 
The records will show that. 0. Can't you put in this 
record and tell the Hearer something about the kind 
of work that you did? You remember you drew a con¬ 
siderable salary. Can vou not justify the record by 
the type of work which you did? 

Mr. Gallagheh. Just a minute. Mr. Jacobs says that 
he has drawn a considerable salary. There has been no 
considerable salary. 
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By Mr. Jacobs: 

Q. Did you consider that the moneys that you drew 
from tiie company are a considerable amount? 

Mr. Gallagher. At what time? 

Mr. Jacobs. At any year do you consider that you 
have drawn a considerable amount of money? 

Mr. Gallagher. As to salary? 

Mr. Jacobs. No: drawings. I do not care how he got 
them. 

Mr. Gallagher. That is a different thing. 

By Mr. Jacobs: 

D- Do you consider that you have drawn considerable 
money from the company in 1937?—A. The records will 
show. Q. Do you consider that you have or have not? 

Mr. Gallagher. It does not make any difference what 
he considers. Why do you ask that? 

Mr. Jacobs. Because you did not know what he 
thought a considerable sum of money was. 

A. A considerable sum would mean any amount. 
There are different amounts in a considerable sum. You 
might consider $500 a considerable sum. or $5,000. or 
$20,000. Q. What do you consider a considerable sum 
for yourself for a year’s work? A. That is hard to say. 
It is according to the circumstances. Q. You know you 
have drawn some money? A. I do. Q. For your sal¬ 
ary? A. Yes. Q. Can you put on the record some sort 
of description of the type of work that you do that is 
commensurate at all with the amount of salary you 
draw? A. That would be hard to say. (R. 509-513.) 

DIRECT EXAMINATION OF ARTHUR RoHRER ' R. 5»7-53S> 

By Mr. Skaggs: 

Q. Mr. Rohrer. I would like to direct your attention 
to the date of August 24. 1936. on which you prepared 
the minute of the Middlesboro Liquor <fc Wine Com¬ 
pany. which appears on page 9 in Administration Ex¬ 
hibit 36. and also appears in Applicant's Exhibit 2. in 
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the former record, and I will ask you to state if the trans¬ 
action when Floyd Ball sold his stock or disposed of his 
stock to Oscar Miracle, if you know where that hap¬ 
pened? A. I do. Q. Where did it happen? A. It hap¬ 
pened in my office, in the City Hall, Middlesboro, 
Kentucky. Q. Will you please tell the Hearer exactly 
what happened on that occasion? A. Mr. Ball was in¬ 
formed by me that he was the bone of contention in this 
hearing, and that in order to eliminate any further trou¬ 
ble it would be better for him to get out of the com¬ 
pany and sell his stock and disassociate with the 
company in any further transactions. Taking my ad¬ 
vice. we were at this called meeting in my office, and at 
that time and on that occasion Floyd Ball transferred 
his stock to 0. L. Miracle. I believe by a written assign¬ 
ment on the back of the stock certificate, and further 
evidence of this transfer was made by me as the minute 
which was referred to in my testimony shows, which is 
on file in this case. Q. Did Mr. Miracle receive legal de¬ 
livery of that stock at that time? 

Mr. Gaguine. Objection. 

Mr. Gallagher. He is a lawyer and knows what 
“legal” means. 

A. He did receive legal delivery of the stock from 
Floyd Ball on the date mentioned. Q. Did he give Mr. 
Ball anything of value for that stock? If I remember 
correctly, he gave Mr. Ball notes evidencing the pay¬ 
ment for the stock. * * * (R. 537-538.) 

CROSS-EXAMINATION OK ARTHl'R ROHRKR ' R. 539-54 0) 

By Mr. Jacobs: 

Q. You heard Mr. Ball testify, did you not? A. I 
did. * * * (R. 539.) 

* * * Did you know about this understanding that 

he had with his father in reference to moneys which 
his father would draw from the company, which he 
would pay over to him and call his salary?" A. I knew 
of no understanding between Floyd Ball and his father 
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other than I have been attorney for Floyd Ball and J. 
Frank Ball and Alva Ball for fifteen years 
and- * * * (R. 540.) 

DIRECT EXAMINATION OF H. GEORGE BLINCOE < R. 631-634) 

Bv Mr. Skaggs: 

Q. N ow. Mr. Blincoe. you were the first president of 
the corporation, were you not? A. Yes. sir. 

Q. Were you the president of the concern at all times 
during 1936 and 1937? A. Yes. 

Q. Directing your attention to the date after August 
of 1936 when Mr. Floyd Ball resigned as director of the 
company. I will ask you to state if you had knowledge of 
withdrawals by the company by Floyd and Alva Ball? 
A. Yes. 

Mr. Jacobs. You mean as officers? 

Mr. Skaggs. Xo. I said after the resignation of 
Floyd Ball did he have knowledge of the withdrawal of 
money? * # * (R. 631). 

Q. Mr. Blincoe. I will ask you to state if you issued 
any instructions to the party who was keeping your books 
at that time as to how the withdrawals of Floyd and 
Alva Ball would be charged? * * * Did you tell 

it to anybody first? A. Yes. * * * I told it to Mr. 

Elmer, who was the bookkeeper at that time. 

Q. What did you tell him? A. I told him any money 
drawn by Floyd or Alva Ball should be charged to the 
father. 

Q. Did you give him any instructions that they were 
to be permitted to make such withdrawals of money? 
A. Yes. They were permitted to make such with¬ 
drawals. 

Q. Had Mr. J. Frank Ball, their father, told you that 
would be all right? A. Yes. and that Floyd and Alva, 
that Floyd especially, would look after his interest there, 
and that if Floyd or Alva wanted to draw any money 
or anything like that, it could be done and charged to 
his account. * * * (R. 633). 
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respondent’s EXHIBIT NO. 4 
March 15. 1937 

The pertinent part of that exhibit is as follows: 

Floyd Ball, a stockholder owning over 10 percent of 
the outstanding stock in the Miami Springs Distillery, 
formerly was Secretary and Treasurer of the Middles- 
boro Liquor and Wine Company. At the present time 
this corporation claims that Ball is not a stockholder. 
However. Floyd Ball still makes the Middlesboro Liquor 
and Wine Company office his headquarters. The 
records in the office of the U. S. District Clerk at London, 
Kentuckv, show that Floyd Ball was arrested March 28. 
1926. charged with transportation and possession of 
liquor, in violation of the National Prohibition Act, and 
that on November 23. 1926. this case was nolled; that 
on January 29. 1927, he was arrested for possession, in 
violation of the National Prohibition Act. and on No¬ 
vember 20. 1927. this case was nolled: and that on 
June 6, 1928. he was arrested and was acquitted on this 
charge by jury. In 1923, Floyd Ball, his father. Frank 
Ball, and his brother. Alva, were indicted on a charge 
of shooting and wounding in Bell County, Kentucky. 
This ease was transferred to Laurel County. Kentucky, 
and on June S. 1923. Floyd Ball was found guilty by a 
jury and sentenced to serve 5 yrs. in the penitentiary. 
However, he was pardoned by the Governor before he 
was taken to prison. For the last six years Floyd Ball 
has been connected with the Middlesboro Sales Com¬ 
pany. which is in the coin vending machine business, 
consisting of the operation of slot machines, coin phono¬ 
graphs. and similar machines. 
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respondent’s EXHIBIT NO. 5 
June 30, 1937 

The pertinent part of that exhibit is as follows: 

Page #12 ( cont’d) 

Middlesboro Liquor <£* Wine Co., Inc., 

Middlesboro, Kentucky, 

Case No. 2650-Enj. 

June 30, 1937. 

An examination of the Minute Book disclosed the 
following individuals as officers and directors of the 
company at the present time: 

H. Geo. Blincoe. President and Director, J. Frank 
Ball. Vice Pres., and Director, Oscar L. Miracle, 
Sec’y-Treas. and Director. Walter B. Carey, Direc¬ 
tor. 

and the resignation, on August 24. 1936, of Floyd Ball 
as Secretary-Treasurer of the company. 

An examination of the Stock Certificate Book re¬ 
vealed the following stock issuances: 

Ctf. #1—125 shares, issued Jan. 15, 1936, to H. Geo. 

Blincoe. bears notation transferred to W. 
B. Carey, Jan. 16, 1936, marked “void,” 
and new certificates issued. 

Ctf. #2—125 shares, issued Jan. 15. 1936, to H. Geo. 
Blincoe. marked “void.” 

Ctf. #3—50 shares, issued Jan. 16. 1936, to Walter B. 
Carey. 

Ctf. #4—50 shares, issued Jan. 15, 1936. to Walter B. 
Carey. 

Ctf. #5—25 shares, issued Jan. 15. 1936. to Walter B. 
Carey. 

Ctf. #6—25 shares, issued Jan. 15. 1936. to W T alter B. 
Carey. 

Ctf. #7—25 shares, issued Jan. 15, 1936. to J. Frank 
Ball. 
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Ctf. #8—25 shares, issued Jan. 15, 1936. to J. Frank 
Ball. 

Ctf. #9—25 shares, issued Jan. 15. 1936. to J. Frank 
Ball. 

Ctf. #10—25 shares, issued Jan. 15, 1936, to J. Frank 
Ball. 

Ctf. #11—25 shares, issued Jan. 15. 1936. to J. Frank 
Ball. 

Ctf. #12—10 shares, issued Jan. 15, 1936. to J. Frank 
Ball. 

Ctf. #13—10 shares, issued Jan. 15. 1936. to J. Frank 
Ball. 

Ctf. #14—10 shares, issued Jan. 15, 1936. to J. Frank 
Ball. 

Ctf. #15—10 shares, issued Jan. 15, 1936, to J. Frank 
Ball. 

Ctf. #16—5 shares, issued Jan. 15, 1936, to J. Frank 
Ball. 

Ctf. #17—5 shares, issued Jan. 15, 1936, to Floyd Ball, 
bears notation transferred to 0. L. Miracle 
Aug. 26. 1936. 

Ctf. #18—10 shares, issued Jan. 15.1936. to Floyd Ball, 
bears notation transferred to O. L. Miracle 
Aug. 26. 1936. 

Ctf. #19—10 shares, issued Jan. 15,1936. to Floyd Ball, 
bears notation transferred to O. L. Miracle 
Aug. 26, 1936. 

Ctf. #20—10 shares, issued Jan. 15, 1936, to Floyd Ball, 
bears notation transferred to O. L. Miracle 
Aug. 26, 1936. 

Ctf. #21—H. Geo. Blincoe. 25 shares, issued Jan. 15. 
1936. 

Ctf. #22—25 shares, issued Jan. 15. 1936, to H. Geo. 
Blincoe. 

Ctf. #23—25 shares, issued Jan. 15. 1936. to H. Geo. 
Blincoe. 

Ctf. #24—25 shares, issued Jan. 15, 1936, to H. Geo. 
Blincoe. 
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PART OF ADM. EX. 17 

(Resp. Ex. 6 of Application Hearing) 

Louisville. Kentucky, 

April 18, 1936. 

To: Mr. John L. Huntington. Deputy Admr. in Charge. 
From: Herman P. Roos, Investigator. 

Re: Middlesboro Liquor & Wine Co.. Inc.. Wabash 
Hotel Bldg., 18th St. & Lothbury Avenue, Mid¬ 
dlesboro, Kentucky. Case No. W'-69. 

• * * 

.“General Information : The names of C. D. Ball and 
Wallace Gastineau appear through all the Criminal 
Docket Records of the Bell and Laurel Circuits Courts 
as bondsmen for the Ball brothers. C. D. Ball is an uncle 
of these boys, while Gastineau has the reputation of 
being a bootlegger and has been involved, and indicted, 
in liquor cases involving Floyd Ball. Harry Ball, a 
cousin, is the County Jailer at Pineville. Kentucky, and 
is scheduled to run for Sheriff in the forthcoming elec¬ 
tion. Houston Ball, an uncle, is the City Judge. 

“During the course of my investigation with Inves¬ 
tigator Martin I interviewed a number of different per¬ 
sons regarding the activities of the Middlesboro Liquor 
£ Wine Co., and those associated with it. among whom 
were Circuit Court Judge James M. Gilbert. U. S. Com¬ 
missioner Herndon Evans. E. B. Wilson, a prominent at¬ 
torney with offices in Pineville. Kentucky, and F. R. 
W’halin, Referee in Bankruptcy at Middlesboro. and 
these gentlemen all expressed the one and same opinion 
that this company should be denied the privilege of a 
permit, and that such denial would go a long way in help¬ 
ing to solve some of the problems which are confronting 
them at the present time; that the Ball boys are known 
violators and killers, and that only thru their powerful 
influence in the City and County, which also extended in 
the State and Federal Courts in the past, have they 
avoided being convicted more often than they have been 
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for their desperate acts; that they control everything in 
the county and will resort to the lowest acts in order to 
gain their purpose. 

Judge Gilbert informed me that at the present time 
the Grand Jury had before them a lot of evidence in 
connection with the slot machine racket in that area 
and that he thought the Ball boys would be involved. 

Mr. F. R. Whalin, Referee in Bankruptcy, with offices 
in the Peoples Building at Middlesboro, Kentucky, was 
interviewed at the suggestion of Judge Gilbert on Fri¬ 
day, April 3, 1936, by Mr. Martin and myself. Mr. 
Whalin stated that while he knew very little about Blin- 
coe, he was well acquainted with the activities of the 
Ball boys; that they have long criminal records and are 
very bad citizens and a detriment to the community at 
large; that they have been involved time and time again 
in various criminal cases, and in some instances never 
even indicted, due to their powerful influence and polit¬ 
ical connections; that they are dangerous and known to 
shoot at the slightest provocation. 

Mr. Whalin further stated that the Ball family was, 
and still are, known as feudalists and have always taken 
the law in their own hands, generally shooting it out 
in the streets; that Frank Ball, the father, had served 
time for the killing of one or two men and that they are 
in the habit of intimidating anyone who does not carry 
out their instructions or crosses them up; that H. C. 
Chappel, Editor and owner of the Three States, and 
Robert Kincaid, Editor and owner of the Daily News, 
local newspapers, have been practically compelled by 
the Ball boys to publish and disseminate news items 
relative to them and their activities in accordance with 
their approval. 

Shortly after my first visit to the premises of this con¬ 
cern, the following article appeared in The Three States: 
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“The citizens of Bell and adjoining counties who de¬ 
sire a better beverage are rapidly learning to inquire for 
a beverage distributed by the Middlesboro Liquor and 
Wine Co. 

“This concern is under the supervision of Mr. George 
Blincoe who is known as a person of keen insight and 
ability in determining the quality of their merchandise 
before offering it to the public. 

“This is a home owned concern, backed by public- 
spirited citizens, who are ever willing to do their share 
toward civic progress. 

“And in bringing to our readers this special feature 
review, we suggest that when purchasing beverages, in¬ 
quire for a product distributed by them. You will 
receive the best quality for less money. 

“After long deliberations and experiments they have 
decided upon the leading brands of beverages that are 
manufactured by the most reliable concerns in this 
country. 

“Should there ever be a better beverage placed on the 
market, they will be the first concern to be offered the 
distribution of it. They make it a part of their business 
to see the products handled by them are manufactured 
with equipment which is clean and sanitary throughout. 
Their various dealers throughout the territory are given 
complete cooperation and they well know that this con¬ 
cern makes distribution promptly and properly. 

“This establishment is headquarters in this particular 
field and the many customers drawn by them from ad¬ 
jacent communities increases business for other mer¬ 
chants. If it should be removed from our midst, indeed 
it would be disastrous; to maintain it means the helping 
hand of onward progress and prosperity in this com- 
munity.” 

From the trend of this article, it would appear that 
this investigation has given them some cause for con¬ 
cern. (Begin page 885, line 26, end page 887, line 34.) 

“A Tribute to the Middlesboro Liquor and Wine Com¬ 
pany, Distributors of Better Beverages. 


U. 1. GOVERNMENT PRINTING OPPICCi 1*42 




